State of Arizona

COMMISSION ON JUDICIAL CONDUCT

Disposition of Complaint 19-176

Judge: C. Steven McMurry

Complainant: Lynn Magnandonovan

AMENDED ORDER

The Complainant alleges a justice of the peace (now retired) violated Rules 1.1,
1.2, 2.2, 2.3, 2.5, 2.6, and 2.8 of the Code of Judicial Conduct in a civil proceeding.

Judge McMurry presided over a civil case, in which Lynn Magnandonovan was
the plaintiff. Judge McMurry granted the defendants’ motion to dismiss, but the
ruling was overturned on appeal. On remand to the trial court, Judge McMurry
reassigned the matter to a pro tem judge, but presided over a status conference on
February 15, 2018, because the pro tem judge was unavailable. At the status
conference, Judge McMurry spoke to Ms. Magnandonovan in a condescending and
mocking tone, and he took on the role of an advocate, adamantly attempting to
dissuade Ms. Magnandonovan from exercising her right to a jury trial. The
Commission noted several examples of improper comments made by Judge McMurry,
including, but not limited to:

e I'm going to do whatever I can to convince you that that’s [a jury trial]
is a bad choice. But I don’t think I'm going to be successful. I think
you're going to insist upon it, and you are. And you have the right.
You certainly have the right. But I'll tell you the only time I've seen
someone in your position take a case to a jury trial, it was an
unmitigated disaster. And I warned the plaintiff. But yeah, you
have the right to do it, but you have the same right to perform brain
surgery on yourself. And I think they’re both equally imprudent.

e Stop calling my staff and talking to them extensively. You're using
too much of their time. I've actually told — gotten — bought for [S.H.]
a three minute egg timer. And I've told her, if you call, flip over the
egg timer. After three minutes, hang up the phone. If you can’t ask
your question in three minutes, you're wasting our time.

e [Judge McMurry laughing] You're telling me how long a trial is going
to take? You've not done any civil litigation in this court . . . Alright,
stop talking! I don’t want to hear it anymore. . . . I don’t care what



you think. I've told you you’re making a mistake on this and you
didn’t hear me.

e And don’t complain to us that it’s inconvenient for you to come from
California. You are burning through the time of forty Arizona
citizens, at least. Plus, huge amounts of money, Arizona taxpayer
money to produce this trial. Stop telling me it’s inconvenient and
expensive for you to come from California. Nobody cares. Nobody
cares at all.

e You are a high maintenance litigant! And I'm simply telling you

that’s over. And this is the way 1t works.

In his response to the complaint, Judge McMurry admitted that he convened
the status conference intending to attempt to dissuade Ms. Magnandonovan from
pursuing a jury trial. He stated he never intended to mock Ms. Magnandonovan, but
he believed his “bookish and awkward” mannerisms could cause someone to
reasonably conclude he was mocking her and appear arrogant.

The Commission found that Judge McMurry’s conduct, as described above,
violated the following Code provisions:

Rule 1.2, which states, “a judge shall act at all times in a manner that promotes
public confidence in the independence, integrity, and impartiality of the judiciary,
and shall avoid impropriety and the appearance of impropriety.”

Rule 2.2, which states, “a judge shall uphold and apply the law, and shall
perform all duties of judicial office fairly and impartially.”

Rule 2.3(A), which states, “a judge shall perform the duties of judicial office,
including administrative duties, without bias or prejudice.”

Rule 2.8(B), which states, “a judge shall be patient, dignified, and courteous to
litigants, jurors, witnesses, lawyers, court staff, court officials, and others with whom

»

the judge deals in an official capacity . . . .

The Commission found no clear and convincing evidence to support the
remaining allegations of the complaint.

The Commission was troubled by the fact that Judge McMurry had a prior
reprimand for a demeanor-related matter in 2010, but it considered the remoteness
of that prior discipline, and Judge McMurry’s retirement from being a full-time
justice of the peace in 2018, in considering an appropriate sanction in this case.

Accordingly, retired Justice of the Peace C. Steven McMurry is hereby publicly
reprimanded for his conduct as described above and pursuant to Commission Rule



17(a). The record in this case, consisting of the complaint, the judge’s response, and
this order shall be made public as required by Commission Rule 9(a).

The Complainant had requested a copy of the judge’s response. In light of the
fact that the judge’s response will be made public as a result of the reprimand, the
Commission deems that request moot.

Commission members Roger D. Barton and Colleen E. Concannon did not
participate in the consideration of this matter on September 23, 2019. Commaission
members Barbara Brown and George H. Foster, Jr., did not participate in the
consideration of this matter related to the amended order on this date.

Dated: November 8, 2019
FOR THE COMMISSION

/s/ Louis Frank Dominguez
Hon. Louis Frank Dominguez
Commission Chair

Copies of this order were distributed to all
appropriate persons on November 8, 2019.
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2019-176

INTRODUCTION

This complaint is Gled against C. Steven MeMurry (“McMurry™), Justice of the Peace, Encanto
Justice Court, Maricopa County, Arizona, specifically for violations of Arizona Judicial Code of
Conduct Rules 1.1, 1.2, 2.2, 2.3, 2.5, 2.6, and 2.8, and gencrally and fundamentally for the
obstruction of justice that resulted from those Rule violations. When alleging obstruction of
Justice — interference of a government function - by McMurry 1 specifically use the following
clements: 1) obstructive act; 2) nexus to an on-going government proceeding; and 3) cvidence of
corrupt intent on the part of the person carrying out the obstructive act. In case there is any
question about the gravamen of obstruction of justice, a person does not have (o complete the
obstruction in order to be culpable. The specific statement of the facts are supported by the
rccord in Casc No, 2010-136702RC — most specitically the electronic recording of the
proceeding on February 15, 2018 — and 1.C2018-000243-001DT. The attached Exhibits 1-5 are

{from that public record and incorporated into this complaint by reference.

I was the tn pro per plaintiff in a non-criminal case that was filed in the Encanto Justice Court
August 2016, and served on the defendants January 2017. The case was [inally resolved by
settlement; a court order ending the casce was dated January 7, 2019, which I received January 14.
Although the case was transferred from Encanto to Arcadia Biltmore in March 2018, because the
Arcadia courtroom is next to the Encanto courtroom in the same courthouse and based on
McMurry’s conduct and his position as supervising justice of the peace for the previous four (4)
vears, I did not want to (ile this complaint until the case was completely resolved due to concerns

of greater interference by McMurry.

I was advised there is no deadline for complaints. | was also advised the Arizona Commission on
Judicial Conduct (*Commission”) generally will not obtain the court file and if | want the
Commission to consider matters in the record, I must provide them with the complaint. [ submit
this complaint and additional parts of the record since I think these court {ilings further
illuminate and specifically analyze the particular issues in the electronic record that are set forth
in this complaint, and flush out the seriousness of McMurry®s conduct and the consequences of
his actions. I presume the investigating person will obtain the electronic record of the February
15, 2018 hearing from Encanto Justice Count. Given my schedule regarding deadlines for other
matters after receiving the court’s order on January 14, and the seriousncss and carc | 100k in this

submission, I am filing this complaint within a reasonabie time.



FACTORS THAT COMPEL THIS COMPLAINT.

1. McMurry’s extensive background, training, and experience.

Separate from his own statements on the record, McMurny’s legal background, training, and
experience is corroborative evidence his illegal conduct was no mistake and instead willful,
intentional. and purposeful. Documentary evidence supports that McMurry:

- attended and graduated law school;

— was admitted to the Arizona Staic Bar in 1978;

~ worked as an atiorney in the Arizona Court of Appeals;

- practiced law in Arizona for 20 years thereafier;

— was elected as a Justice of the Peace in 1998, serving uninterrupted tcrms thercafier:

- was clected to the position of Supervising Justice of the Peace twice ~ tirst in 2012 ~

serving in that position for four (4) consecutive vears from 2013-2017; and,

— has conducted presentations on constitutional principles and law.

McMurry graduated from law school, passed the bar exam, and practiced law - including a
tenure with the court of appeals. McMurry has been a bench officer for approximatcly 20 years.
Unlike many other justice court bench officers, McMurry is not ignorant of the rule of law,
ethical responsibilities, and rules of judicial conduct. Therefore, McMurry's deliberate,
intentional, and willful conduct is even more egregious, intolerable, and without justification.
Further, McMurry’s malice toward a litigant - particularly one appearing in pro per — in a court
of law 1s reprehensible. As the previous supervising justice of the peace for four (4} years,
McMurry responsibilities included supervision and discipline of the 26 justice court bench
officers; within that context, McMurry’s conduct is even more chilling — to the core: McMurry
believes he is above the law — notwithstanding his imposition of the law on others - because the
only rational explanation of his shocking behavior is that he thinks he can/will get away with his
uniawful conduct. The public cannot endure this kind of abuse of power. To do so would
subjugate the rule of law to tyranny. As former U.S. Senator Jeff Flake 10ld the graduating class

of Harvard Law School on May 23, 2018, “Without the rule of law, America is not America.”



2. MecMurry’s prior discipline is an aggravating factor.

In 2010 McMurry was publically reprimanded (Disposition of Complaint 10-221) by the
Commission for a violation of Rule 2.8(b) with the factual finding that McMurry made improper
and unacceptable statements based on the record of the case (electronic recording of the hearing)
that was reviewed by the Commission regarding the in pro per litigant’s allegations of “verbally

abusive comments and threatened physical violence.” In part, the underlying allegations in_this

casc are substantially the same as the 2010 case as well as eerily similar in nature, including

McMurry's syntaxical construction, and tone,

Clcarly, the Commission’s discipline in 2010 was unable 1o extinguish McMurry’s predilections
and predispositions to abuse the power the citizens of Arizona have generously bestowed upon
him when electing him to the position of public servant to the People. The People are the basis

of government, and the government - in every capacity — is to serve the People. (See Arizona

State Constitution Article 2, section 2.) There is no other objective. The rule of law is the
instrumentality of that public service. Funthering the administration of justice is the underlying
social policy of executing the rule of law as a bench officer. A bench officer’s vath of office
codifies this. (See: Arizona Constitution, Article 6, Section 26 Qath of office: “Each justice,
judge and justice of the peace shall, before entering upon the duties of his office, take and
subscribe an oath that he will support the Constitution of the United States and the Constitution
of the State of Arizona, and that he will faithfully and impartially discharge the duties of his
office 1o the best of his ability.”)

This prior 2010 incident is an aggravaiing factor because this case, in part, includes the same or
similar conduct as that previous case, yet, this instant case involves far more egregious conduct,
making the case that McMurry’s tendencies were nol cuntailed at all but have become apgravated,
possibly emboldencd by McMury’s stight sanction by the Commission in 2010,

3. McMurry’s complaints of same/similar conduct by others is an aggravating factor.

In 2015 McMurry — as the Presiding Justice of the Peace - {iled a formal compliant as the

Complainant (Complaint 15-123) with the Commission against judge pro tempore David

Fletcher (“Fletcher”) based on a proceeding with an in pro per litigant that involved, in pan,

Led



substantively the same or similar conduct as in this case. McMurry thought Fletcher’s conduct
was worthy of a compliant 1o the Commission for violations of the Rules of Judicial Conduct,
and filed it as such. This 2015 complaint McMurry filed against another bench officer is an
aggravating {actor m this case because McMurry already found this conduct violated the Rules of
Judicial Conduet; as a supervising judicial officer, when McMurry submitted the compiaint
against a bench officer to the Commission, McMurry had previously discemed the serious nature
of the conduct. The fact that McMurry s conduct in this case is much more egregious and
expansive than the judicial conduct he complained of in 2015 supports a separate and additional

agpravating factor.

In 2012 McMurry — as the Presiding Justice of the Peace — lodged a {formal complaint as the
Compiainant with the Commission against Melanie DeForest (“Del orest™) as a justice of the
peace [Complaint 12-275 (see also Complaint 12-266}), and asked that she be reassigned;
McMurry cited allegations apparently published in the local newspaper that DeForest made false
statements and misrepresentations. As the basis of his request 1o the Commission, McMurry
specitically cited a tinding of the California Commission on Judicial Performance for previous
removal of a judge in 2008 because “a judge who does not honor the oath o tell the truth cannot
be entrusted in judging the credibility of others.” (See McMurry's letter to the Commission
dated October 12, 2012, with #2012-275" stamped at the top of the page, and presumably in that
complaint filc.} (The irony is not lost on me that McMurry cited authority from California as
the basis of his request to the Commission in Arizona.) On February 15, 2018, when McMurry
made false allegations against me when he had the true facts in his possession at that time — not

once, but nvice — McMurry made the arpument back in 2012 that he should be removed today.

On February 15 McMurry claimed Lynn “filed” a document that was an ex parfe communication
with the court because even though the document was executed by Lynn's signature, the
attestation signature for copies to the Defendants was lefi blank (ER 3:11:57). Thinking this
signature line was inadvertently left blank by the attorney service when it was filed (ER 3:11:57).
Lynn herself then asked the Defendants if they had received a copy and if the aticstation line had
a signature (LR 3:01:50); the Defendants stated “ves™ to both (ER 3:01:57). The mere
inadvertent mistake of not signing the attestation line does not an ex parte communication make,
The Defendants received the document, and theirs was signed: there was no ex parte

communication. Notably, on February 13 when he had the unequivocal opporiunity to do so in



court prior to making his claim, McMurry never asked the Defendants if they did or did not

receive the document he was referencing.

On February 15 McMurry already had the true facts in his possession; McMurry misrepresented
those true facts. Instcad, when I attempted to clarify and explain the true facts, McMurry
interrupted me and told me “No, there’s no need™; “No, I don’t nced to. . .”*; “No, were moving
on...; Ok we’re going to move on now . . . * When alleging misconduct the bench officer
needs 1o get it right before making those claims — becausc they are serious claims. But,
McMurry's position was “Nobody cares. Nobody cares ar all.” Later, McMurry insisted he had
previously ordered me to bring “(my) disclosure statement to the February 1 conference.” This
was not true. {See Exhibit F of Exhibit 1attached.) | attempted to engage in colloquy with
McMurry, but instead of listcning to me and my explanation, McMurry agitatedly pronounced
*We’re moving on. Oh, we're moving on.” In both instances McMurry did not care about the
true facts in his possession. MeMurry was only interested in making false statements that vilified
me. (See Exhibit 2, Page 13, lines 17-16; Page 14; Page 15, lines 1-2.)

4. McMurry’s corrupt state of mind.

McMurry’s conduct on February 15 - and before February 15 - is powerful and damaging
evidence of intent to obstruct justice by his corrupt menta) state. Discretion cannot be used to
siymie or thwari constitulional rights or other law. Courts viewing McMurry’s abuse of power
should be unnerved about his contempt for the rule of faw. In the instance of this case,

McMurry’s misconduct goes to the core of the integrity of the judicial system.

It is not recasonable to believe on February 15, 2018, McMurry just “snapped™ McMurry’s
admissions in court and on the record are that McMurry had been thinking about what he was
doing/going to do for a long time. Further, McMurry’s admissions that he intentionally
ordered/coerced mc to personally appear in Arizona as 4 out-of-state litigant so he could “see
me” and then treat me in the most despicable way and violate my right to a fair and impartial jury
trial establishes a course of intentional and volitional conduct, not the idea that he simply
“snapped.” McMurry’s willful conduct penerated by malice and aforethought and using his
judicial power to order/coerce me to personally appear at great personal expense from another

state when established Arizona law (as well as federal law) and public policy dictate a telephonic



appearance on a “status conference” (See Lxhibit D of attached Exhibit 1), whiic lying in wait for

my personal appearance to further commit unlawfui conduct, is unfathomable.

On February 15 McMurry wanted 1o “see mie™ in order 1o — among other things - adamantly
advise me that me he would “do whatever (he) couid 10 convince me that (a jury trial) was a bad
choice.” and advised me because 1 exercised my constitutional right to a jury trial “things are
going to change.” At onc point after | told McMurry the jury trial will probably take more than
one day, McMurry repeatedly insisted — with no request for clarification from me — the trial will
take only one day. When I reiterated my time estimate, McMurry mockingly laughs at me. A
reasonable person would conclude McMurry was not interested in me having a fair trial; rather
McMurry was interested in showing me 1 would not get a fair trail. McMurry underscored his
state of mind by unequivocally stating: “OK. Stop talking. I don’t want 1o hear it anymore. I've
set it (the jury trial) for May 14th. 1don’t care what you think. P've told you you're making a
mistake on this anyway. And you didn’t hear me” (emphasis in original). (See Exhibit 2, Page
3. hines 12-27; Page 4. lines 1-10.) My constitutional right to a fair and impartial jury trial was of

no import or conseguence 10 McMurry.

In the totality, these facts in the record made by McMurry himself are the kind of facts that
supporl elements of crime. The facts of McMurry’s mental state — provided by McMurry
himseif, sua sponte, with no solicitation or cross-examination — are the kind of facts used by
prosecutors to support a “first degree™ distinction in murder cases. This is an abusc of power in
the most fundamental and shocking way. Moreover, McMurry had no way of knowing I would
try to stop his obsiruction. Simply because the case was transferred is of no consequence. In the
first instance, if the case had not been transferred, MeMurry’s corrupt intent would have resulted
in a sham process; in the second, the evidence in the transler - “reassignment” — of the case to a

courtroom right next to Encanto establishes McMurry’s continued involvement.

It would be unrcasonable 10 believe that the incident for which he was disciplined in 2010 and
this one in 2018 are the bookends to completely impeccable ethical and legal conduet
sandwiched between these two (2) incidents. Based on the facts of the record in this case that are
so unterly inflammatory in degree, it is unreasonable 10 believe that McMurry has not engaged in
the same and similar conduct in the intervening years. This means that it is reasonable to believe

many other citizens have been denied fairness and impartiality during his wnure. and he has

0



disregarded the law when he wants. Maybe those citizens did not know his conduct was

unethical or illegal, or they did not know there was a complaint process; many people are

subjugated by the perception of another’s power and do not complain about the subjugation.

Maybe those citizens feel powerless, or have attempted to keep a powerful person accountable

and they have suffered retaliation or it has ended in further injustice. (Or. they are attorneys who
knowing they will appear in Encanto in the future — do not want to “rock the boat.™)

Nonetheless, 1t 1s this Commission’s responsibility to stop the abuse of power.

This Commission cannot allow McMurry’s abuse of power to bronco-ride and break the rule of
law. It 1s clear McMurry used all his power — ] am going to do whatever | can™ - 1o stop this
litigation affer he failed to stop this case that he believed should not go forward when the
superior court reversed his ruling on the Defendants” Motion to Dismiss; McMurry's obstruction
of justice -- on February 13, 2018, in particular - was the effort to in effect “overrule” the
superior court’s appelate decision because he did not want the case to go forward. This
Commission cannot let McMurry “win™ by his flaunting the law in a court of law when his job is
to uphold the law. If here is no accountability, the Commission will show McMurry and The
People that the law is simply nice language that people with fancy degrees put around will to

power,
5. MeMurry acted with malice.

McMurry's malice toward me has been memorialized by MecMurry himselt: MecMurry made his
own record. Here is a partial list of highlighted conduct establishing McMurry’s malice:
McMurry violated the law numerous times; niade misstatement of the true facts when he had the
true facts in his possession; repeatedly interrupted me while | was attempting to factually respond
160 McMurry’s erroneous allegations, some of which McMurry mischaracterized as misconduct
{(eg., ex parte communication, improper filing of documents); spoke to me in a disrespectful and
condescending manner and tone; denigrated me; laughed at me; mocked me, and mocked my

right to have a fair jury trial.

[n contravention of long-standing law McMurry compelied me — at my considerable time and
expense — to travel from my resident state to Arizona. Instead of a short telephonic “status

conference™ that comports with the law, McMurry dragped me {from California based on no legal



justification, but instead on his own desire as specifically stated by him: *I nceded to scc youw.”
Based on McMurry's beginning scven-minute soliloquy at the “status conference,” McMurry
“needed 10 see¢™ me (o tel]l me that asking for a jury trial was “a bad choice,” that he was going to
~do whatever (he) could to convince me that it was a bad choice,” that the jury trial was going to
be “an unmitigated disaster,” that I have the same right to perform brain surgery on myself as |
have to have a jury trial, and because | had exercised my constitutional right o a jury trial “things

are going 10 change.” (Sce Exhibit 1, Page 3, lines 12-26; Page 4, lines 1-14.)

McMurry mocked me, derided me, denigrated me. and accused me of improper conduct.
McMurry also advised me that in any future discussion with me, the Encanto cierk ~ who was
given a 3-minute egg timer by McMurry for this purpose — would 1erminate the conversation
when the time was up beeause if | could not ask her a question and get an answer in three (3)
minutes, | was “wasting our time.” Disregarding legal time requirements on motion briefing
schedules, McMurry stated that when the Defendants filed any motion briefs, if there was not
enough time between the setting of a date and the response time ~ 10 days and § days for mailing

— that was “{my) problem.”

McMurry’s lack of restraint and disrespect for nie included interrupting my serious, respectful,
and fact-based explanation to McMurry’s “issues.” Notwithstanding my approximate 100 trials
as a prosecutor, MeMurry laughed mockingly for (a very long) three (3) seconds at my
assessment that the jury trial would take more than one day: McMurry knew the case was a 7-
count complaint, five (3) of which were fraud counts where suflicient evidence to prove the fraud
claim requires proof on nine (9) elements, and McMurry never asked me about the evidence in
the case. McMurry told me if' I wanted a jury trial I had “to be a grown up.” All the
aforementioned are open and hostile acts of his abuse of power that is abhorrent. (See kxhibit 1,

Page 6, lines 12-27; Page 4, lines 1-14.)

Judicial abuse of power that is abhorrent and shocks the conscious of any reasonable person
cannot be tolerated. In all the vears | represented the People of the State of California, which has
included handling thousands of cases from arraignment to post-conviction matters while
appearing before approximately 100 different bench officers in the Superior Court of Los
Angeles County on thousands of days. | have never witnessed such disrespect of any person -

including defendunts who just intentionally lied to the bench officer’s face in real time on the



record in court — nor during that career have | withessed a judge so summarily violate inviolate
constitutional rights and other law without hesitation. The Commission minimizing MeMurmy’s
course of conduct is perifous: “Injustice anywhere is a threat to justice everywhere,” (Rev. Martin

Luther King, Jr.} Justice courts may be courts of limited jurisdiction. but they are courts of law.

The importance and value of courts of law in our constitutional democracy cannot be understated
since it is one-third of our government and is the branch that enforces our constitutional and

other fegal rights.

6. McMurry violated his oath of office, and in turn, violated the public trust.

No one - including a person convicted of a violent felony — should be treated with the utter
disrespect, debasement, and obstruction of justice established by the record in a scant 20 minutes
on February 15, 2018. There was no provocation for McMurmy’s outrageous conduct; vet,

although there was no provocation in this case, even if a litigant engages in conduct that could be

argued to be provocative. McMurry is the person legally required to act within the rule of law
and with restraint. Even when litigants become impassioned due to the ofien emotional nature of
fitigation, it is the bench officer who keeps a “cool head™ and an “even hand” 1o ensure that the
balance is true. [Judges are required to “hold the balance nice, clear and true.” Caperton, et al. v.
Massey, 129 S.Ct. 2252,2264, 556 1.8, 868 (2009), citing the language originally found in the
1927 stare decisis case Tumey v, State of Ohio, 273 11.8. at 572: “the requirement of due process
of law in judicial procedure is not satisfied by the argument that men of the highest honor and the
greatest self-sacrifice could carry it on without danger of injustice. Every procedure which would
offer a possible temptation to the average man as a judge to forger the burden of proof . . . or
which might lead him not 1o hold the balance nice, clear, and true . . . denies . . . due process of
law.”] McMurry violated his oath in the most troubling way: He broke the promise our
constitution laid down several centuries ago. In doing so he brings shame upon the judicial
branch and destroys the public trust in the branch of government that was established o ensure
justice in our country where no person is above the law, and that the law is equally applied to

every person. {See Exhibit C of altached Exhibit ¥, National Association of Court Management.)

7. The Justice Couris” history of incompetency and misconduct.

Up to present day, the Arizona Justice Courts have a long history of legitimate criticism of



incompetency and misconduet. [Fifiv-Eight Years and Counting: The Elusive Quest to Reform
Arizona’s Justice of the Peace Courts, Law & Policy Note, Anne E. Nelson, 52 ARIZ. .. REV.
533 (2010)] McMurry has actual knowledge of this criticism since the Arizona Supreme Court’s
Order for the Maricopa County Superior Court’s supervision of the Maricopa Justice Courts
ocewrred during McMurry's tenure on the bench. Rather than sensitivity to incompetency and
misconduct, McMurry’s conduet demonstrates he has been emboldened; when the Maricopa
County Justice Courts chaffed against the Superior Court’s supervision in 2002, those justice
court bench oflicers stated that the supervision did not allow them “the power of their office,” in
other words, the supervision did not allow them to execute their power. {See Exhibit 2, Pages 1-
3; Exhibit 4, Pages 9-10.) 1M McMurry’s belief that the execution of power in reality — as here ~
includes the abuse of power, McMurry has justified the Supreme Court’s coneern and the

Superior Court’s supervision of justice courts,
8. McMurry’s political power and influence.

McMurry's treatment of me and his authonty and in{luence in Maricopa County Justice Courts
undermined any trust I had with the judicial branch in Arizona. McMurry personally knows the
current supervising justice of the peace, and the Encanto courtroom is next to the Arcadia
Biltniore courtroom where the case was “reassigned.” There was no way any reasonable person
could trust the “justice courts,” no matter who presided. Afier the case’s transfer to Arcadia
Biltmore, the bench officer had no prior legal experience and had been elected to her position

about a vear carlier. {See Exhibit 5, Page 7, lines 6-9.)

At the beginning of this matter, | had to deeide where to file the case — superior court or justice
court. After a due diligence investigation, | understood the main difference between superior
court and justice court in Arizona was that the latter had a more streamlined approach regarding
pre-trial matters. Since | had a right to a jury trial in both venues - with discovery — the
streamlined approach seemed a better {it given | am a non-resident litigant. Moreover, I saw that
McMurry had a law degree and had practiced law prior to his bench assignment, so 1 believed
that would be advantageous (compared to other JPs), and MeMurry's legal experience would
lend itsel{ to a [air and impartial process. This was the factor that pushed me over the line to file
the case in justice court rather than superior court, and in that decision. | financially

compromiscd any substantial punitive damage request on the fraud claims due 1o the

10



jurisdictional limits of justice court. This was a significant decision — the facts of this case
justifiably would have supported a reguest of punitive damages 1n a six or seven figurc amount
because the Defendant attorneys enpaped in on-going traud and lied for over 1% years solely for
their financial gain. Never in my wildest imagination could | know how disastrous, wrong, and
short-sighted this decision to file this case in justice courl would be. (In sum and substance 1
stated all this in a Declaration signed under penalty of perjury and filed as an cxhibit with the

court; I will provide this to the Commission upon request.)

Having practiced in the criminal courts in Los Angeles representing The People, | did not expect
perfection. However, 1 did expect competency and faimess. As most trial lawyers, T have
endured adverse rulings and judicial intemperance. This was something utterly and completely
different. On February 15, 2018, McMurry’s shocking conduct and initial statement was s0
destabilizing. ! actually had difficulty proceeding. In my opinion, most people would have been
stunned and dismayed into silence - including many attorneys - and cither would not - or could

not — have made a record to proteet themselves.

Further. as most trial attomcys, I also understand the power of judicial politics. After McMurry’s
involvement 1 understood 1 would never get out from under McMurry's power and influence.
MeMurry sitting on the court for so many years - 20 - and bheing cleeted twice by the other bench
officers in the justice court as the supervising JP put McMurry in a position of power and
influence not only in the justice courts, but also the superior courts. Anyone to knows and
understands the politics of the judicial branch - and human nature and the psychology of value
interests as the levers of power ~ knows it is unrcasonable to believe that McMurry's power and
influence would not follow me and the case wherever it went. {Exhibit 4, Pages 17-25; Exhibit
5, Page 3, lines 19-26, Page 4, lines 1-11.) Due to MeMurry’s unbridled obstruction of justice ~
he “would do whatever (he) could” — I could not trust having a fair and impartial trial, and, thus,
settled this case in 2 way I would not have done if 1 had any confidence in the Arizona
justice court. When people lose confidence in their constitutional democracy - their
government — they know power — and not the rule of law — carries the day. Thatis a very sad

day. indced.



ALLEGATIONS OF JUDICIAL MISCONDUCT BY McMURRY.

The record reflects the following misconduct:

1. McMurry acted with malice, aforethought, and a corrupt intent toward me and my case in an

on-going course of conduct. (Sce Exhibits 1-5.)

2. McMurry illegally and unethically prejudged the case and violated my right to a fair trial; afier
the superior court reversed his ruling to dismiss the casc ~ remanding the case back 10 justice
court — McMurry refused to honor the Notice of Change of Judge pursuant to Rule 42 1(e),
Arizana Rules of Civil Procedure, and instead tried to keep the case in his effort to

reverse/ overrule” the superior court’s appellate review of his decision. (See Exhibit 4, Pages 4-
5. Papes 10-11; Exhibit 5, Pages 7-8.)

3. McMurry acted purposefully, intentionally, volitionally, and with malice and aforethought in
violating the law numerous times regarding me and my case. This is the standard for (the mental
state of first degree murder, The proof is McMurry’s unsolicited statements in court. (See Lxhibit
1, Pages 2-5; Exhibit 2, Pages 3-4; Iixhibit 4, Pages 5-7, Pages 11-12 )

4. In contravention of Arizona and federal law, McMurry punitively compelled me to Arizona
for a “status conference” always waiting 1o the last possible time for me to Jeave California to
travel 1o Arizona. McMurry did this repeatedly, and on his own becausc his ruling occurred prior
to the filing of the Defendants” specious objections,  (See Exhibit 1, Pages 5-7, and supporting

Exhibits cited in this section. particularly my Declaration as Exhibit A, Pages 2-9.)

5. Afier his removal McMurry illegally refused 10 send the case 10 the supervising justice of the

peace for reassignment. (Sce Exhibit 1, Pages 7-9; Exhibit 4, Pages 12-13.)
6. After his removal McMurry illegally reassigned the case 1o a judge pro tem who he personally
knew and with whom he had a previous conversation aboult the case. {See Exhibit 1, I*ages 9-

10.)

7. Afier his removal McMurry illegally kept the case in Encanto. the precinet over which he



presided., with a judge pro tem who he personally knew and to whom he had previously spoken

to about the case. (See Exhibit 1, Papes 10-11.)

8. After his removal McMurry illegally set trail and diseovery dates violating the Justice Count
Rules of Civil Procedure, ensuring 1 would not have a fair trial. (Sec Exhibit 1, Page 13, lines 1-
16; Exhibit 3; Exhibit 4, Page 13.)

9. McMurry made false allegations about my [ilings that were factually contradicted by
documentary evidence in McMurry s possession at the time McMurry made those false

allegations against me. (See Exhibit |, Péges 13-14; EXxhibit 4, Pages 13-14.)

10. McMurry made a falsc allegation that I had been ordered to bring a “disclosure statcment™ to
the hearing when the documentary evidence in McMurry's possession at the time proved that
allegation was false at the time McMurry made that false allegation against me. (Sec Exhibit 1,
Pages 14-15.)

11. McMurry improperly and unethically prejudiced the Encanto clerks against me. (See Exhibit
1, Page 11: Exhibit 4, Pages 14-15.)

12, McMurry acted illegally and unethically by filing a “recusal™ after he knew | was challenging
his assignment and the venue of justice court. MeMurry's iliegal and unethical conduct did not
allow a full and fair hearing of the issues prior to the unilateral and preemptive “recusal™ and a

s

summary “reassignmeit” to the precinet court next to MeMurry in the same courthouse. This
intentional misconduct by McMurry is consistent with his course of conduct with me and my
case: McMurry has no regard for the law and his cthical judicial responsibilities. This made the
“reassignment” all tbe more reasonably suspicious, further corroborated by the form sent by
McMurry at Encanto substantiating the continued involvement of McMurry. (Further, the form
sent by McMurry regarding the reassigniment looks completely different from the superior court
reassipnment document, adding additional legal confusion and reasonable suspicion.) {Sce

Exhibit 2, Pages 4-10; Exhibit 4, Pages 7-8, Pages 15-19; Lxhibit 5, Pages 1-9.)



PROCEDURAL ISSUES.

Since 1t 1s impossible to adequately cull out portions of the electronic recording to demonstrate
and establish McMurry’s each and every act of malice toward me on February 15, 2018, 1
incorporate the entire proceeding. (There is an approximalc 12-minute break when McMurry was
off the bench in an “unrelated matfer” and ofT the record.) T urge the Commission to listen to the

entire procceding. Fairness to both me and McMurry requires this atiention.

Since 1 have been advised that other than the glectronic recording of the February 15, 2018
proceeding. the Commission will only review those materials provided by the complainant, |
have attached as Exhibits pleadings from the case that are a matter of public record. (Il you are
s0 inclined, my sugpestion is that the Commission would greatly benefit from the case file.)
However, at the minimum, the material and relevant analysis is contained 1n FExhibits 1-5.
Exhibits | and 2 are the briefs I filed with the court containing analysis with citations from the
electronic record. Exhibits 4-5 are what I consider relevant pages of the briefs 1 filed with the
court regarding McMurry (excluding exhibits attached to those {ilings). Exhibit 3 is an exhibit
supporting the briel I included here as Exhibit 4. The record is extensive in this case, and il the
Commission wants any exhibits referenced in Exhibits 4 and 3, the Commission only nceds to

make the request for that documentation and I will provide it 1o the Commission for its review.

Under the circumstances, | think it is only [air to ask the Commission an opportunity to reply to
McMurry’s response 1o this Complaint, since I presume he will respond to it. You are not going
to cross-examine McMumry., Netther am 1. You will rely only on written submissions.
Moreaver, notwithstanding the faet that you require the complainant to file a submission under
penalty of perjury, apparently you do not require the same standard when the bench officer
responds. (Sce McMurry’s October 12, 2010 letter in response to Complaint 10-221.) | can
only reasonably presume McMurry will have some excuse or explanation for his conduct — just
fike he did in response to the complaint filed against him in 2010 - since 1 also rcasonably
presume he expects to get away with his illegal conduct. Otherwise he would not have done it in
the first place. Therefore, I think it reasonable and fair that whatever his response, I should have
the opportunity 1o reply to whatever he submits to the Commission in order to factually rebut
whatever McMurry assens. Since 1 do not have the benefit of cross-examination, the

Commission should allow this reasonable request.
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Commission Complaint Form Question 6(b): The Complaint Form requires me to state if there
was an attorney in the courtroom. [ answered that question correctly. but the Arizona attorney in
the courtroom was Stephanic Wilson (*Wilson™), the Defendant appearing in pro per {or herself
as an individual, and for Defendant Stoops, Denious, Wilson & Murray. In court filings I stated
that in violation of her legal and ethical obligations as an attorney in Arizona, Wilson did not
stop McMurry's obstruction even though she was legally and ethically required to act and stop
this conduct. Further, I also stated in the record that Wilsen participated in McMurty’s
obstruction by her conduct. (Sce Exhibit 4, Page 6, line 262 Page 7. lines1-5; Page 9, lines 4-11)
It is without doubt that Wilson benefitied from McMurry’s obstruction - violations of the law -
because it gave her an unfair advantage. (Exhibit 5, Page 7, lines 1-17.) It cannot be reasonably
asserted that Wilson has anything 1o add to this matter: The record will speak for itself.
However, if the Commission receives any input from Wilson, I think it reasonable and fair that

whatever ber response, I should have the opportunity to reply.

To further support this request, Wilson lacks credibility and veracity. Wilson stated numerous
things in her court filings and on the record in eour - some she called “facts™ - that are
absolutely not true, and misrepresented/mischaracterized the law. (Exhibit 5. Page 4, lines 12-
24; Page 5; Page 6, lincs1-3; Page 9, lines 19-27; Page 10; Page 15, lines 1-6.) This is separate
from the {raud/willful and intentional tying for 1% vears that constitute the gravamen of the

claims made in this case against Wilson and her law firm.

CONCLUSION

I appeared in justice court in pro per, as a lay person. | was unfamiliar with civil matters and the
morass of the Arizona Rules of Civil Procedure, and the Justice Rules of Civil Procedure. in
sum and substance I was similarly situated to any other self-represented citizen not admitted to
practice law in Arizona, and | had to figure it out just as they would. All Defendants are
attorneys and were admitted to practice faw many vears ago; the Defendants had the clear
advantage. McMurry knew the Defendants were attorneys; McMurry could have even personally

known them.

The Judicial Conduct Reporier, by National Center for State Courts (NCSC) Center for Judicial

[:thics, published an article stating the fundamental principle that “many decisions authorize
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judges to handle cases involving self-represented litigants differently by, for example, affording
self-represented litigants latitude and making allowances, being lenient and solicitous, or giving
them cvery consideration.” (See Pro se litiganis in the code of judicial conduci by Cynthia Gray,
Volume 36, No. 3, Fali 2014.) Arizona’s judicial code approves this kind of consideration since
it expressly states “It is not a violation of this rule for a judge to make reasonable accommodation
10 cnsure self-represented litigants the opportunity to have their matters fairly heard.” (Rule 2.2,
Comment 4.) Further, Commission Disciplinary Counsel April P. Elliot specifically pointed this
out in the Response to Motion for Reconsideration filed August 27, 2015, in the Fletcher
complaint (supra, at pages 3-4) filed by McMurry: “(1here is . . . case law and a growing trend
to be more accommodating to sell~represented litigants, including the Unites States Supreme
Court’s holding in Tumer v, Rogers. 131 5.Ct. 2507 (2011)” (citing Rule 2.2 , Comment 4 in a

[ootnote).

Instead of making any sccommodation 1o me as a sclf-represented litigant, MeMurry maliciously
and with corrupt intent obstructed justice by violating the constitution, state laws (including the
Justice Court Rules of Civil Procedure), and ethical boundaries of judicial conduct. This has
been the source of great pain and suffering as a litigant and as ~ albeit in a sister jurisdiction - an

officer of the court.

From the very start McMurry was inient on derailing accountability of Arizona attorneys by
allowing the Defendants to illegally use a motion to dismiss as a motion for summary judgment,
and. in doing so allowed the Defendants to state things that were not legally permissible as a
matter of law, and assert things as “facts™ that were simply not true, not stated under cath, and
not subject to cross-cxamination. When the superior court’s appellate review reversed
McMurry’s decision allowing the case to go forward, upon remand and denying my Notice of
Change of Judge pursuant to Rule 42.1(¢), Arizona Rules of Civil Procedure, McMurry made this
promise: “I’'m going to do everything I can do . ..” McMurry did not hesitate to invoke his

power to stop me and my case. NOTE: McMurry did not state he would do everything within

his legal authority. McMurry stated he was “going to do™ “everything” he “can.” This is a
statement that goes beyond the rule of law. This is a statement of intent about raw power. In all
my vcars as a prosecutor, [ have never heard a bench officer utter those words. Nor anything
approaching that sentiment. It was chilling on February 15, 2018, and 1 find it chilling to this
day.



McMurry kept that promisc, and he now luxuriates in the reality that he eventually deraifed my
case, since 1 was forced to seitle the case in a way | otherwise would not have done if | had any
confidence in the justice courts being outside the ambit of McMurry's power and influence.
McMurry does not deserve to sit on any court. McMurry has had prior discipline by the
Commission, and McMurry complained to the Commission about other bench officers engaged
in the same and’/or similar conduct. Yet, none of those prior instances are as startling egregious
or sweeping as the course of conduct here. McMurry should be removed from the bench because
his malicious, corrupt intent as the foundation to his course of conduct disqualifies him to wear
the robe and preside over judicial matters. [See McMurry’s own citation of a finding for judicial
removal by the Calitornia Commission on Judicial Performance because “a judge who docs not
honor the oath 1o well the truth cannot be entrusted in judging the credibidity of others.” (Supra.
Page 4.) McMurry's conduct shames and debauches him. But, most important, McMurry’s

conduct shames and dishonors the rule of law and The People for which he is paid to serve.
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made a decision on the merits of the case, he has shown unequivocaily what he believes the
proper outceme of the case to be.... The judgment now having been reversed, the policy reasons
for pernutting a change of judpe as a matter of right on remand are all the more apparent.”
Valenzuela v. Brown, 186 Ariz. 105, 107, 919 P.2d 1376, 1378 {App.1996); the violation of the
requirement that afier removal the bench officer will immediately transfer the case to the
supervising bench officer, in this situation, the supervising JOP Kcith Russell [Hornbeck v.
Lusk, 217 Ariz. 581, 177 P.3d 323 (2008), Arizona Rules of Civil Procedure. Rule 42.1(H1).
and Maricopa County Justice Court pratocol (see Lynn’s Declaration, Exh. A, 3D and. the
very sad but real outcome of a bench officer fighting apainst their own intractable bias.

Lynn forewarned of this sitwation. Lynn forewarned of this situation precisely to
prevent it. (See Exhibit B, Lynn’s Request to Appear Telephonically at the Noticed February
15, 2018, Status Conference, Page 4, lines 1-18.) Yet, Lynn does not regret giving McMurry
the epportunity to be “a fair-minded person.” [Electionic recording (“LR”) 3:36:30. '} The
judicial office dictates that Lynn would give the person in that office the reasonable opportunity
lo demonstrate faimess and iinpartiality. However, Lynn will not stand by and be the victim of
McMurry vielating her most fundamental constitutional rights and the law. Lynn has an
inviolate right to a fair and impartial trial by a fair and impartial arbitrar and is guaranteed her
other constitutional rights, a guarantee secured by people throughout the vears who gave their
greatest gift — laying down their human life - for those constitutional rights created by our
founding fathers based on The Declaration of Independence. Concomitantly. MeMurry has
taken an oath 1o uphold Lynn's constitutional and other legal rights.

McMurry acted with purposeful. intentional, and volitional aforethousght.

On February 15, 2018, after formally calling the case on the record, McMurry stated suu

sponte towards the beginning of his approximate seven-minute soliloquy (ER 2:53:22 -

" All electronic recording times are cited to the best of Lynn’s ability; since those cited
fimes arc approximate, they may fluctuate on either side by a second or so.
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3:00:13) I have thought about this a lot” (ER 2:56:05) (emphasis in original). McMurry's
seven (7) words are a clear, direct, and a definite declaratory statement. McMurry's voluntary
admission/confession establishes his premeditation. It so definitive and imperative it cannot be
open to interpretation. When making this statement, McMurry's tone was heavy with
emphasis. McMurry made it perfectly clear there can be no question about the fact he had
thought about “this” a lot. “This™ is this case and eventhing McMumy said and did following
the calling of the case. There is only one reasonable eredible claim: M cMurry knew what he
was doing, understood what he was doing. planned what he was doin g. purposefully did it,
intentionally did it, volitionally did it, and belicved he had a right to do it. McMumy’s many
violations of the law and lies/misstatements about the true acts done by his free will and with
premeditated aforethought is, well . . . staggering. It shocks the conscious.

McMurry acted with malice toward Lyvnn and the casc.

It 15 impaossible to adequately cull out portions of the electronic recording o
demonstrate and establish McMury's each and every act of malice toward Lynn on September
15. Therefore, Lynn cites the entire proceeding. {EER 2:54:28 t0 3:19:45 and 3:31:33 10 3:45;
there is an approximate 12-minute break when McMurry was off the bench in an “unrelated
matter” and off the record.) Lynn urges the reader to listen 1o the entire proceeding. Fairmess to
both Lynn and McMurry requires this attention. With that said. this is a partial list of
highlighted conduct establishing McMurry’s malice: MeMurry violated the law numerous
times; made misstatement of the true facts when he had the true facts in his possession:
repeatedly interrupted Lynn while she was attempting to factuall vrespond to McMurry's
erroneous atlegations, some of which McMurry mischaracterized as misconduct (eg., ex parte
communication, improper filing of documents); spoke to Lynn in a disrespectful and
condescending manner and tonc; denigrated Lynn; laughed at Lynn; mocked Lynn, and mocked
Lynn’s right to have a fair jury trial.

This open and hostile act of his abuse of power has been memorjalized. McMurry
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made his own record. Abuse of power that is abhorrent and shocks the conscious of any
reasonable person, and in paniicular, any reasonable officer of the coun, cannot be wlerated. In
all the years Lynn represented the Peaple of the State of California. which has included
handling thousands upon thousands of cases from arraignment 10 post-conviction matter
appearing before approximately 100 different bench officers in the Superior Court of Los
Angeles County on thousands of days, Lynn has never witnessed such disrespect of any person
~including defendants who just intentionally lied to the bench officer's face in real time on the
record in court — nor has Lynn during that career witnessed a judge so summarily violate
inviolate constitutional rights and other law without hesitation. (See Exh. A, 9§ 34)

Irving 10 minimize McMurry’s course of conduct is perilous: “Injustice anywherc is a

threat to justice everywhere. (Rev. Martin Luther King, Ir.) Justice couns may be couns of

limited jurisdiction, but they are courts of law. The importance and value of courts of law in
our constiutional dersocracy cannot be understated since it is one-third of our government and
is the branch that enforces our constitutional and other legal rights. (See Exhibit C)

MecMurry purposcfully, intentionally. volitionally violated the law numerous times.

When McMurry engaged in a series of violations of the law. he did so with volition,
intention, purpose, and malice. No reasonable person could make a finding to the contrary with
the uncontrovenied evidence that McMurty went to and graduated from Arizona State
University; was admitted 10 practice law in the State of Arizona on October 7. 1978: worked for
the Arizona Court of Appeals; worked as an attorney in private praciice before becoming a
justice of the peace; has been scrving as a JOP for 20 vears; was the supervising JOP from
2013-2017; and, teaches several different classes for other Justices of the Peace, including one
entitled “The Bill of Rights: American Common Sense in Our Courtrooms.” (This information

is from McMumy’s Justice Court on-line profile hitp:/justicecourts maricopa.gov/Judges/ip

McMurryCSteven.aspx.)




All of MeMcMurry's background and experience - particularly as the supervising JOP -
does not allow him to credibly claim his conduct on February 15 was anything other than
volitional, purposeful. and intentional. There can be no credible claim of mistake or ignorance
of the law and the Maricopa County Justice Court protocol regarding bench ofticer
reassignment after removal, requiring the immediate transfer to the supervising JOP for
reassignment, violating Justice Court Rules of Civil Procedure ("JCRCP™), violating
constitutional and other law, and misrepresenting the true facts of the case.

McMurray punitively eompelled Lynn to court in Arizona from her resident state

when the Jaw recognizes this kind of travel/circumstanee as an undue burden,

The law ~ Arizona state, Superior Court of Maricopa County, and federal Taw - allows
for telephonic appearance for various judicial proceedings, including taking witness testimony,

in order to promote access 1o the court and (o save Htigation casts (see Exhibit ). Although

not a legal requirement in all instances, the request can be supported by a stated reason; “undue
burden™ can support the request, and traveling 1o Arizona from another state is presumptively
an undue burden. Because McMurry denied Lynn's first request to appear telephonically for
February 1, Lynn submitted this lepal authority in her second request to appear telephonically
for February I3, (The “status conference™ initially scheduled for February 1 was continued to
February 15.) Further, Lynn advised McMurry about the substantial travel time and cost {see
Exhibit E, Lynn’s Declaration, ¥ 4).

MeMurry dented both of Lynn’s requests afier Lynn filed her Notice of Change of
Judge on January 3. McMurry denied the first request 1o appear telephonically (for February 1)
two days after the request was filed; McMuny denied Lynn’s Request solely on his own since
the Defendants had not filed an objection at that time. (See Fxhibit A, 9 18.)) MeMurry denied
the second request to appear telephonically for February 15 on February13, the day before Lynn
needed to travel to Arizona on February 14. (See Fxhibit A, 1 27.) Moreover, when McMurry

ruled on Lynn’s Stay for Special Action Petition that ultimately continued the “status
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conference” from February 1 to February 13, MeMurry waited until the late morning of January
30. the very morning Lynn needed to leave for Arizona if the February 1 proceeding would go
forward. (See Exhibit A, € 19-23.3 McMurry waited to this last moment after he had the
motion and knew about Lynn’'s travel issues.

Based on “status conference™ substantive matters of the case on Iebruary 15. the
proceeding would have lasted five (3) minutes 1o have McMuny cali the case, have the paries
announce their appearance, state he was removing himself from the case, and advise the partics
they would be notified about the reassignment. In truth, this procedural matter could have been
handied by judicial order through the mail with the February 15 date vacated and advisement
that the parties would be notified about case reassignment. Even if McMurry had not removed
himselt from the case, what otherwise coutd have been done procedurall y 1o set dates ~ even
when done property by law and the JCRCP ~ would have taken ten (10) minutes. If this was
the real and true purpose of the Febraary 15 proceeding, this could have been done
telephonically - actually for both Lynn and the Defendants.

Instead, McMurry compelled Lynn at considerable time and expense to travei from her
resident state to Arizona. Why? McMurmy's expianation was: “I needed to see you" {(ER
2:54:55). Based on MeMurry’s beginning seven-minute soliloquy, McMurry “needed 1o see”
Lynn (o tell her that asking for a jury trial was “a bad choice” (LR 2:54:31), he was going (o
“do whatever (he) could to convinee Lynn that it was a bad choice” (R 2:54:28). that the jury
trial was going fo be “an unmitigated disaster” (LR 2:54:40), that Lynn has the same right to
perform brain surgery on herself as she has to have a jury trial’ (ER 2:34:44), and because Lynn
has exercised her constitutional right to a jury trial “thinas are going to change” (ER 2:56:00).

McMurry mocked Lynn, derided Lynn, denigrated Lynn, and accused Lynn of improper

conduct. MeMurry also advised Lynn that in any future discussion with Lynn, the Encanto

* Of coursc this is completely absurd since the configuration of our human body would
rohibit performing brain surgery on onesclf, nor is it an inviolate constitutional right to perform
urgical procedures on ourselves.
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clerk - who was given a 3-minute egp timer by McMurry - would end the conversation when
the time was up because if Lynn could not ask her question in three {3) minutes, Lynnis
“wasting our time” (ER 3:02:59). If Lynn wants a jury trial she has “to be a grown up™ (FR
2:38:28). Due to time requirements when the Defendants to respond io motions, if there was
not cnough time between the setting of a date and the response time — 10 days and 3 days for
mailing - that was Lynn’s “problem™ (ER 2:37:49). McMurry’s lack of restraint and disrespect
for Lynn by interrupting Lynn’s serious, respectful, and fact-based explanation to MceMurry®s
“issues” included McMurry laughing mockingly for three (3) scconds at [ann’s assessment tha
the jury trial would take more than one day (ER 3:02:59) without ever asking Lynn about the
cvidence in the case. All the aforementioned is an abuse of power that is abhorrent.

Yet, there is absolute truth: McMurty could have delivered his discursive diatribe over
the telephone. Therc is absolutely no question about this. But, it is clear from the entire

proceeding on February 15 MeMurry wanted o tell Lvan 10 her face e/l that he had been

thinking abowr *a lot.” There can be no other reasonable interpretation based on the totality of
the facts in the reeord of this case that McMurry’s bias and prejudice were the motivating
factors for McMurry compelling Lynn to court in Arizona despite the legal presumption of
undue hurden by traveling from another state for a status confcrence that would have only
legally involved McMurry's involvement for a scant few minutes. Such abuse of power is
appalling and disgusting.

MecMurry was legallv required to send this case to the supervising justice of the peace

for reassignment after his removal,

The Arizona Supreme Court determined the force and effect of the removal statute (the
statutory precursor o Arizona Rules of Civil Procedure, Rule 42.1) in dmerica Buyers Life Ins.

Co. V. Superior Court 84 Ariz. 377, 329 P.2d 1100 (1958):

" There is nothing in the record of this case - no credible evidence hased on true facts —
hat could reasonably give a reasonable person the impression Lynn was not engaging in “adult”
chavior.




P

ad

A

~]

1~ i~ |3
4 (¥} 3]

i
A

26

The overall purpose of the statute is to preserve for litigants their right to have their

matters judged by one whao is fair and impanial and prevent unnecessary expense and

delays incident to multiple changes. To this end the absolute right is given {o remove
one judge. Whether that right is exercised by filing the affidavit or by a request 10 the
alleged disqualified judge 1s immaterial. He gets what he is entitled 10, a change of

Judge, without the necessity or possible embarrassment of filing the affidavit. /4. at 380,

Upon his removal, McMurry was required to send this case to the Maricopa County
Justice Court supervising JOP for reassignment. He did not. Case law ~ Hornbeck v. Lusk, 217
Ariz. 381,177 P.3d 323 (2008) -~ Arizona statute — Arizona Rules of Civil Procedure, Rule
42 H(f)(1) - and Maricopa County Justice Court protocol (see Exh. A, § 31) all expressly state
this is the procedure for bench officer reassignment afier removal, In particular the removed
bench officer “should proceed no further in the action except 10 make such temporary orders as
are absolutely necessary 1o prevent immediate and irreparable injury, loss, or damage from
occurring before the action can be transterred to another judge” [Rule 42 1) 1)] to “prevent
the originally assigned judge. whom the litigant presumably has removed from the case for
some perecived bias, from taking any further actions affecting that litigant's case.” Hornbeck at
327. his clear Maricopa County Justice Court profocol reflects this law by requinng that “the
case immediately goes o the supervising justice of the peace as a disinterested third party . ..
for reassignment™ (Iixhibit A, § 31,

McMurry’s removal was in response to Lynn's claim of bias; first through the Notice of
Change of Judge, and then in her Request to Appear Telephonicaily at the Noticed February 15,
2018 Judicial Procceding (Lxhibit B, Page 4, lines 1-17). The record is clear McMurry cannot
be fuir and impartial regarding Lynn as a litigant and the case itself: McMurry knew and
understood this and was the basis of his removal.* Once McMurry removed himself, for ail

legal intents and purposes he is deemed no longer fair and impartial. The very fact that

McMurry confinued to make rulings that violate the law rather than immediately send this case

* I McMurry had not removed himself the record establishes that an affidavit o remove
HeMurry for cause would have sufficient factual evidence to meed the proof standard of the

27 preponderance of the evidence.
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for reassignment to Keith Russell is evidence that McMurry has no regard for the law and was
blinded by his own desire to punitively subjugate Lynn and this case 10 his will. [verything
McMurry did after his removal (ER 2:58:32) is null and void as a matter of law.

MecMurry illegaily and erroneously personally and specifically selected a “judee ro

tempore” of his own particular choice.

Arizona law and Maricopa County Justice Cour protoco require the removed judge 10
immediately transfer the case to the supenvising bench officer for reassignment. Allowing the
preempted JOP in a particular precincet to choose his or her successor for the case would thwar
the legal requirement of independent reassignment in Arizona’s Justice courts. Hormbeck,
supra, at 327, H this was pennitied, a bench officer removed for reasons of bias could simply
“assign” the case 10 a friend. a lunch buddy, a cohort, a proxy, a shill. This would be a
violation of the inviolate constitutional right o a fair jury trial by a fair and impartial arbitrar
stnee the taint of bias would be subsequently assigned to the appointed beneh oflicer, otherwise
falling under the “fruit of the poisonous tree” prineiple.

In this case McMurry “asked” (R 2:58:38) Bernard Barnes ("Barnes™) to preside over
this case because, according 1o McMurry, Bames is “the perfect person to hear this matter.” (CR
2:59:21) "And. he will hear the matter” (ER 2:59:22). Funher, the record reflects a window
into McMurry’s apparent affection for Barnes; McM urty describes Barnes’ personal atiributes
and vocational activities: “Bames is everybody's favorite gentleman. Very distinguished.
Probably 70 years old, 6-foot 1all, al] gray hair, patrician, and in his spare time teaches piano.
He’s a class act” (ER 3:32:50-3:32:39). McMurry makes it clear that Bares is “assigned” to
this case when he tells the Defendant Wilson “put on it, Assi gned to Judge Barmes™ when asked
to whom the filings should be directed (ER 3:33:29 - 3:33:49).

McMurry violated the law when he himself personally assigned this case to Bames.
This case required assignment by the supervising JOP in Maricopa County, who is Keith

Russell. Fach justice-of-the-peace precinet is not a separale court for purposes of reassignment
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by “a presiding judge™; the "presiding judge” in any county with two or more justice courts is
the presiding justice of the peace of that county. Hornbeck. supra, at 327.

Moreover, any assignment to Barnes would violate the law since he was personaily
selected for personal reasons by McMurry. McMurry has already spoken to Barnes about the
case (ER 2:38:38), and, further, apparently has had a sufficient conversation with Barnes (o
know that Barnes “would explain to (Lynn) in front of a jury how vou've messed this up™ (ER
3:04:38). As it would to any reasonable person, it sounded to Lynn, that Bames - through
MeMurry ~ has already prejudged this case as well. This case must be properly reassigned.

McMurry purposefully kept the case in the Encanto court, the precinet over which he

presides.

McMurry removed himself but purposefully kept this case in the Encanto precinct.
Afier removal of the bench officer, the case must be removed from the bench officer's anihit of
mfluence. Instead, assigning this ease to Barnes, McMurry stated: “But he will hear it as pro
temp judge in this court” (LR 2:59:30). MceMurry made a specific and definite point 1o make
sure the case would stay within his purview and control. This was purposeful. The appearance
el impropriety is as important as impropricty: “Almost every State . . has adopied the
American Bar Association’s objective standard: "A judge shall avoid impropriety and the
appearance of impropriety” (citation ommitied).” Caperton, er al. v. Muassey 129 S.Ct. 2252,
556 U.S. 808 (2009). (See Arizona Code of Judicial Conduct, Arizona Swprreme Court Rule 81,
Rules of the Supreme Court, Amended November 24,2009, RULE 1.2., Comment 1)

There is no guarantee McMurry will not have further conversations or discussions with
Barnes about the case. The very fact that McMurry showed the lack of adherence to the law
and lack of restraint on February 15 that the record establishes, portends that it is more likely
than not he will continue this course of conduct. The law prevents MecMurry from making the
reassignment once he is removed. The fact that McMurry made it clear that his personal

assignment of choice, Barnes, “will hear it as pro temp judge in this court” further deinonstrates
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MeMurmy wants custody and control and influence over this case. Funther, if Bames is paid for
his service as a pro temp, then Barnes® assignment by McMurry establishes Bames® pecuniary
interest flowing back 1o MeMurry. [See Caperton, et al. v. Mussey, 129 8.Ct, 2252, 536 U S,
868 (2009}.] Again, everything McMurry did afier his removal (ER 2:58:32) is nul} and void as
a matter of law. This includes the assignment of Bammes and continued assignment in the
Incanto precinct.

McMurry has prejudiced the Encanto clerks aeainst Lynn,

Another reason this case cannot stay in the Fneanto precinet is that McMurny has
prejudiced the clerks against her. and the elerk staff is always integral in litipation proceeding in
a fair and unbiased manner. Lynn has had conversations with the elerks that have been within
the parameters of normal coun business (Exh. A, ¢ 29). Moreover, a number of calls to the
court were at the clerk’s direction or invitation due to McMurmy not deciding matters uniil the
last minute before Lynn needed 1o travel to Arizona (Fxh. A, 0 21-23 and €9 25-27). B,
McMurry has directed the clerks to use a 3-minute cgg timer when speaking with Lynn: after
three minutes they are to terminate the call with Lynn, because if it is more than 3 minvies,
Lymn is “wasting our time” (ER 3:02:57 - 3:03:26). This is irrational. There is no reasonable
factual basis for McMurry's position and is only further evidence of his bias, prejudice. and
animus towards Lynn of which he has surely communicated to the clerks.

McMurry has prejudged the case and violated Lynn’s right to a fair jury trial

MeMurry already formed the opinion that the trial will be an “unmitigated disaster,”
insisting it will only take one day, ineluding voir dire, and told Lynn Barnes will admonish her
in front of the jury during the trial. This litigation is a 7-count complaint with 4 counts of
different fraudulent conduct, cach involving proof on 9 different elements. Lynn has the burden
of proof in establishing this case. Lynn presumes the Defendants will raise some specific
aflirmative defenses in challenging Lynn's case. Lynn has the burden of rebutting those

affirmative defenses. On February 15 MecMurry already knew this. On September 15 McMurry
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knew Lynn intended 1o conduct 5 depositions prior (o trial because Lynn told him this before
February 13 (Exhibit E, ©4). It is clear that when McMurry gave this case “a Jot™ of thought,
he prejudged it. And. he had no concern 1o find out anything about the case. On February 13
McMurry never asked Lynn one single question about evidence to be presented at trial. In
Lynn’s career McMurry is the only bench offices Lynn has encountered in almost 2 decades of
trial practice that has not asked any questions about these matters (Exhibit A, © 36). McMurny's
conduct is mind-boggling,

McMurry was required by law to order mediation hut did not.

Cases in justice courts require mediation. JCRCP Rule {30(b) uses mandatorv, not
discretionary, language: “the court or the mediator will give the parties written notice , , .

(emphasis added). The Rule requires that “(¢)very party must participate in the mediation

conference in good faith (emphasis added).” [Rule 130 (c).] This requirement is punitively
enforced by Rule 130 (¢) with “an appropriate penalty provided under Rule 127(d).”

Settlement of a case prior to trial is encouraged by mandatory mediation. McMurry not
only violated the law, McMurry also denied Lynn and the Defendants their tegal right 10 seutle
the case prior to trial. This was no inadvertent mistake. On February 13 Defendant Wilson
specifically asked McMurry if he was going 10 set mediation (ER 3:33:30); MceMurnry answered
“There’s not going to be a mediation”™ (ER 3:33:56). A reasonable inference is Defendant
Wilson asked about mediation because the Defendants had some interest in it Furiher,

McMurry already knew Lynn’s “desire (was) te go forward to a meaningful resolution,

including presenting the case to a jury in trial if necessary™ (eniphasis added) (Exhibit E, € 3).
Lynn’s statement reasonably infers Lynn was interested in setiling the case and not going to
trial. MeMurry violated the Jaw, or rule, and did so summarily. Because he was specifically
asked - in had faith McMurry prevented the pariies the opportunity from settling the case prior

to trial even though rhey are legally required to do this through mediation and in good faith,
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McMurry set dates when he was not entitled by law to set those dates, and in setting those

dates, further violated Lyvnn’s right to a fair trial hy violating discovervy rules,

After MeMurny’s removal on February 15, McMurry was required to immediately send
this case to the supervising JOP for reassignment. He did not. Instead, MeMurry further
violated numerous laws by setting dates, including a trial date, that violated Ruje 133(a).
McMunry set dates with no repard to Lynn's right as a matter of law to conduct discovery.
Rules 124, 125, and 126 provide for discovery: a party has 40 days to respond 1o the discovery
request; this discovery usually happens before depositions (Rule 123) are conducted, which
require notice 10 the deponent. On February 15 McMurry knew Lynn intended to take
depositions. Rule 122(c) requires discovery to be completed 30 davs before trial. It would be
virtually impossible to conduct necessary discovery Lynn is allowed to conduct as a matter of
law by Apnl 14, 30 days prior to May 14, For McMurry this was “too bad, so sad.” McMurry
has no regard for Lynn and her rights as a matter of law. Because, as McMurry so clearly and
directly stated to Lynn on February 15: “Nobody cares. Nobody cares ar e/I” (ER 311 1:57).
But. That is not true. Lynn cares about the rule of law. And, the reader, who is bound by law,
is required to care about violations of the law.

McMurry's claim of Lynn's “improper” filing is not supported by the true facts or Lthe

law.

Lynn properly filed original documents with the court through either personal atiorney
service or through USPS mail sent by Lynn in California; copics were sent to the Defendants by
USPS mail. Whatever natice Lynn provided to the court was aceepted pursuant to JCRCP Rule
120(5) allowing the delivery of documents by electronic methods. The two documents noticed
to the court electronically were expressty accepted by the clerk, and the docunments themsclves
expressly state that the original document was being filed separate from the electronically
delivered notice, and that notice was sent electronically due to time and mailing issues because

Lynn lives in another state (Exhibit A, €9 17 and 28). Further, there are Justice courts in other
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precincts that either accept filing by FAX or accept notice by FAX (Exhibit A, € 13). Since
Lynn properly filed original documents with the court, Rule 120(35) allows clectronic delivery,
the Encanto cterks expressly accepted them, and there is no written prohibition found or
advised, there is no “improper” filing by Lynn as McMurry falsely claimed.

On February 15 McMurry claimed Lynn “filed” a document that was an ex parte
communication with the court because even though the document was cxecuted by Lynn's
signature, the attestation signature for copies 10 the Defendants was left blank (ER 3:11:537).
Thinking this signature line was inadvertently lefi blank by the attorney service when it was
filed (ER 3:11:57). Lynn herself then asked the Defendants if they had received a copy and if
the attestation line had a signature (ER 3:01:50); the Defendans stated “yes™ (o both (ER
3:01:57). The mere inadvertent mistake of not signing the attestation line does not an ex parie
communication make. The Defendants received the document, and theirs was signed; there was
no ex parte communication. Notably, on February 15 prior to making his claim, McM urry
never asked the Defendants if they did or did not receive the document he was referencing,

On February 15 McMurry already had the true facts in his possession; McMurry
misrepresented those true facts. Whatever clarification he needed he could have ascertained on
February 15. Instead, when Lynn attempted to clarify and explain the true facts (ER 3:00:13),
McMurry interrupted Lynn and told her “No, there’s no need” (ER 3:00:17); “No, I don’t nced
to.. " (ER 3:11:57); “No, were moving on . . . (ER 3: 05:00 - 3:05:13); “Ok we're going o
move on now . .. (ER 3: 05:33 - 3:06:09). When alleging misconduct the bench officer needs
to get it right before making those claims - because they are serious claims. But, McMurry’s
position was “Nobody cares. Nobody cares ar il (ER 3:11:5 7).

McMurry never sct disclosure information prior to February 15

MeMurry insisted he had previously ordered bringing “vour disclosure statement to the

February 1 conference™ (ER 3:13:32 - 3:15:21). This is not true. (See Exhihit F.) Lynn
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attempted colloquy with McMurry. but instead of listening 1o Lynn and her explanation,
McMurry aguatedly pronounced “We're moving on. Oh, we’re moving on” (ER 3:15:19).

McMurry violated the Arizona Code of Judicial Conduct on February 15,

On February 13, 2018, McMurry violated Arizona Code of Judicial Conduct, Arizona
Supreme Court Rule 81, Rudes of the Supreme Court, Amended November 24, 2009, Rules 1.1;
1.2;2.2;2.3,2.5;2.6:and 2.8,

McMurry’s conduet and his role in Maricopa County Justice Courts reguire recusal of

the entire Maricopa County Justice Courts.

McMurry’s misconduct is sweeping and deeply troubling 1o any reasonzble and fair-
minded person. Afer acting as the supervising JOP for four years, it is unfathomable that he
would not know the requirement to send this case immediately to the supervising JOP, Keith
Russcll. McMumry engaged in this conduct because he thought he could: McMurry had no
power to make the assignment but he did because he thinks the rules do not apply to him. Itis
also quite peculiar that Bames would accept a direct assignment from McMurry upon
MeMurry’s contact with him since McMurry was no longer the supervising JOP. Surelv Bames
had to have known this.

McMurry was elected by the other JOPs as supervising JOP four vears in a row. All the
other JOPs obviously know him, are familiar with him, and have been “supervised™ by him.
One could only reasonably presume the politics of power exerl control over this situation.
Based on the fact that McMurry could not legally reassign this case to Barnes, but he did
anyway, leads a reasonable person to presume McMurry believes he has enough inflluence with
other JOPs that he thinks he can do what he did and circumvent the required legal process
without their objection. This leads to a contlict of interest of all JOPs. A confliet of interest
exists if the eircumstances arc reasonahly believed (on the basis of past experience and
abjective evidence) to create a risk that a decision may be unduly influenced by other,

secondary interests, and not on whether a particular individual is actual ty influenced by a
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secondary mterest. Based on MeMurry's conduct, the factual background and context of
McMurry's JOP tenure, all Maricopa County JOPs must be recused. For careful consideration
of this issue, Lynn incorporates by reference the entire court of this casc. including the appeal.

Superior Court of Maricopa County may not be the proper venue.

Ina Maricopa County Justice Court recusal, it would be reasonable think this case
would be reassigned to a beneh officer in the Superior Count. However, it is no secret the
Defendants practice law in Maricopa County. They have appeared in the Superior Court of
Maricopa County as attorneys. [t is also no secret all bench officers presiding over matters
practiced law themselves prior to their position on the bench. 1t is no secret that attomevs - like
physicians - do not want 1o find themselves adverse to a “colleague.”

McMurry had never met Lynn before April 13, 2017, when she appeared for the
Defendants® mation. There is no reasonable doubt about the unmitigated aninus MceMurry has
lowards Lynn. This begs the question: Where did this come (rem? The only reasonable
explanation is that MeMurry did not think Lynn’s case should go forward against the
Delendants who are attorneys in Maricopa County. There is no doubt Lynn’s case alleges
serious charges against the Defendants, ones of fraud. People who have been in the profession
understand and appreciate the foree and effect of a judgement against the Defendants in this
case. Lynn does as well, and would not have brought this case unless in good faith she believed
she had sufficient proof of the claims. But unless this case settles, Lynn deserves a fair jury
trial by a (ail and impartial arbitrar. Since McMurry’s reassignment has been improper, the
entire Maricopa County Justice Court should be recused, and it is reasonable 10 believe the
Superior Court of Maricopa County cannot be fair and impartial either, therefore Lynn belicves
she is entitled to a change of venue to another county in Arizona.
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DECLARATION OF LYNN MAGNANDONOVAN
I, Lynn Magnandonovan, declare the following:
1. T'am a resident of California and over 18 years of age.
2. Even though I have been sick, 1 worked as hard as I could on the Motion for Proper Judicial
Appoiniment for nine straight days, averaging over five uninterrupted hours a day. 1conducted
additional research, and ] listened to and transcribed for my personal purposes the electronic
recording after I received it. Due to the motion page limitation, 1 could not include every legal
issue, every case citation, quote the Rules, and recite all the supporting facts in the record, so |
had to choose what to leave out of this filing. Due to the gravity of the issues that are driven by
law and facts, | found the cditing challenging. However, their exclusion should not be
interpreted as a waiver or that those issues are not legally important. That was one reason |
included the entire record of this case by incorporating it by reference. I think the incorporation
by reference of the entire record of this case is legitimately justified given the nature of the
constitutional issues and what is at stake in this case: the right 10 have a fair jury trial by a fair
and impartial arbitrar. Given the status of this case, in good faith 1 did not make the formal
request for a longer page count as required by law since it would have delayed the Motion. ]
take these issues and this Motion extremely seriously and submit it based on the best of my
ability with my physical incapacity and the totality of the cirenmstances. (See %5 below.)
3. Ichose to draft this Motion before completing the disclosure information due 1o the gravity
of the issues in the Motion, this Motion substantively effects the procedural posture of this case,
and for over two years the Defendants have had all the documents in their possession that 1 will
send them.
4. While working on this Motion, it was nol lost on me that if McMurry had just properly
granted my Notice to Change Judge or sent this case to the supervising justice of the peace
(JOP) as required by law afier his removal, none of this would be RCCESsary.

5. 'The day this Declaration is execuled, Junuary 20, I am siill sick.
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6. On Saturdav, March 25, 2017, 1 received the Notice of Court Date setting an oral argumemnt
on Apri} 6 for what the Defendants called a motion 1o dismiss my First Amended Complaint. |
was surprised the court had set this case for oral argument on a “motion to dismiss® since it is a
fegal determination on the sufficiency of the pleading alone with al] reasonable inferences from
the allegations made under penalty of perjury resolved in favor of the pleading party, and also
by the fact that granting such a motion is disfavored as a matter of law.

7. The moming of Monday, March 27, I drafied a Motion to Continue and Order reparding the
April 6 hearing date. Later that moming (March 27) at approximatelv 11:30 A.M. PST ] spoke
with the supervising clerk at Encanto Justice Court, Mary Blanco (Blanco™), regarding the court
setting, I explained | received the notice two (2) days earlier and based on my schedule and
out-of-state residency, the twelve (12) days the court had provided was not cnough time to
make appropriate rescheduling of other matters and iravel arrangements. It was at this time
Blanco suggested I just appear telephonically for the hearing on the Defendants’ motion.

8. When Blanco talked about appearing telephonically - based on what she said during the
conversation - lelephonic appearance seemed so summarily routine that T had the state of mind
a party could simply tell the court that is how they would appear, by telephone. Blanco never
told me, nor did she indicate in any way, I would have to make a written request 1o appear
telephonically. Since Blanco had been in her position for a number of years, [ reasonably relied
upon her representations and attitude about the issue of telephonic appearance.

9. During our conversation that day, March 27, Blanco sua sponte told me she would change
the hearing date to April 13 now by telephone, but since 1 had already drafted the Motion and
Order, and with the time remaining before April 6, Blanco said the court would receive these
documents by email. [ sent the Metion and Order via email at 11:53 AM PST, and she returned
the signed Order the next day, March 28.

10. On Thursday, December 28, 2017, 1 called the Encanto Justice Court and spoke with the

supervising clerk at Incanto Justice Court, Susie Hipolito (* Hipolito™, about the remand of




the case from the Superior Court of Maricopa County, (Blanco retired from that position in
June and Hipolito was subsequently appointed.) 1 asked Hipolito if the court had received the
case yei, and she stated it had not. 1 also told her the Superior Court of Maricopa County issued
a Notice of Remand to the Justice Court and a Remand Docket Sheet On December 22, 2017,
and that I was going 10 file a Notice of Change of Judge.

11. T'executed and sent for filing that Notice of Change of Judge on December 29, 2017, in
California where 1 reside, and that Notice was timely filed with the court personally by attorney
service the fellowing business day on Tuesday, January 3, 2018, afier the New Year
weekend/holiday. On January 4 the same JOP who granted the Defendant’s so-called motion to
dismiss C.Steven McMurry ("McMuny™), a decision reversed on appeal as error, summarily
denied my Notice as “untimely” with ne uther explanation. I received that ruling January 8.
The Defendants’ filed their Objection to the change January 9 after McMurry denied the Notice
of Change of Judge on January 4.

12, On December 29, 2017, McMurry set February 1, 2018, for a court proceeding. (See
Exhibit F.) Idid not receive that Notice until February 4, after | executed and mailed the Notice
of Change of Judge on Deeciuber 29, 2017, to the attorney service that filed it,

13. On Wednesday, January 10, T spoke to a clerk at Encanto. Since it was not stated in the
Notice, | asked the clerk the purpose of the proceeding on February 1: she told me it was set for
a “status conference.” Upon hearing that, T told the clerk I wanted to appear telephonically for
the “status conference” scheduled for February 1. The clerk told me [ needed to put that request
in writing. | provided the clerk a synopsis of my March 27, 2017 conversation with Blanco and
in doing so explained the basis of my state of mind created by Blanco that ] could simply advise
the court of that choice. The elerk restated I must put the request in writing and that McMurry
would decide. When [ asked her where to find the “rule” that established that procedure, the
clerk’s response was “McMurry told (her) that.”

14. All justice courts are listed on a web site, each with the respective telephone and Fax
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number, and email address. Any reasonable person would understand that information is used
for business purposes, as I reasonably presumed.

15. T contacted justice courts in other precincts and was 10ld by clerks the coun either accepled
filing by FAX or accepted notice by FAX. Accepting the delivery of documents by ejectronic
methods did not surprise me since Rule 120(5) allows electronic delivery of documents.
Further, 1 was told by the Maricopa County Justice Courts administrative office that “e-filin g’
has been contemplated and is on the horizon for the justice courts: that information dovetailed
with Rule 120¢5).

16. On Saturday. January 13. 1 drafted and executed the Request ‘Telephonically Appear for
the February 1, 2018 “status eonference® and mailed it that day via repular USPS mail to the
court. Because February 1 was quickly approaching 1 wanted to provide notice 1o the court and
decided to scnd notice via FAX. @ attempted to send the Request via FAX - twice on Saturday,
and once again on Monday, January 15 - but could not successfully complete the transmission
due 1o the ncanto FAX machine’s faulty service.

17. On Tuesday, January 16, I spoke to Hipalito and explained the facts surrounding the
unsuccessful transmission via FAX that otherwise would provide notice to the court regarding
my Request. Hipolito said shey “were having problems with the FAX machine.” 1 told
Hipolito that notwithstanding the original document had already sent to the court by USPS mail
on January 13 for filing, I would also like to send it via email because I wanted the court 1o be
aware ~ have notice - of my Request as soon as possible. Hipolito agreed, and | sent the
Request with the unsuccesstul FAX transmission reports as attachments via email. {(See Exhibit
G))

18. On Thursday, January 18, McMurry denied my Request to Telephonically Appear for the
February | proceeding. After McMurry’s denial, on January 22, the Defendants mailed by
regular USPS mail their Objection to my Request to Tclephonically Appear February 1; their

Objection was not personally filed that day. On January 22 the Defendants mailed by regular




3

ad

h

10
1

[a—y
a2

USPS mail their Objection to me as well, which 1 received January 24.
19. T decided to draft and file a Special Action Petition on McMurry’s denial of my Notice 10
Change Judge as a matter of right. After working on that petition for a short time, I realized the
most prudent thing would be to draft and file a Motion for Stay in order to preserve the status
quo. On January 25, 2018, I exccuted a Motion to Stay stating in par:
Plaintiff Lynn Magnandonovan (*Lynn™) is currently preparing a Special Action on the
court’s Order dated January 4, 2018, denying Lynn’s Notice of Change of Judge.
Therefore, in the interest of justice, and seeing no prejudice 10 the court or Delendants,
Lynn requests the stay of all further judicial proceedings, including the scheduled
appearance for a status conference on February 1, 2018, pending the resolution of the
Special Action. (See Exhibit H, Page 1.)
20. Due to the immediacy and time sensitive nature of the Motion to Stay, that same day,
January 23 (although after court hours), T sent notice of the Motion via email to the court with
an explanation regarding the filing. (See Exhibit H.) The next day. January 26, | called the
court, spoke to Hipolito, asked if the email had been received, and asked if she would make
sure MeMuiry would receive it that day as notice; Hipolito acknowledged receipt of the email,
and stated she would give it to McMurry that day, Friday, January 26. 1 also explained to
Hipolito the original document was going to be personally served by an attormey service, and
this was slated in the email. Using expedited mailing and expedited attorney service, the
Motion 10 Stay was filed in person by an attorney service Monday, January 29, 2018, at
approximatcly 11:18 AM. (See l:xhibit H.)
21. Knowing I would have (o travel on Wednesday, January 31, 10 appear in person for the
status conference on February 1 - at an approximate expense of $1,400.00 and a 3-day drive -
(see Exhibit E, Dec. §4) I called the court the day before, Tuesday. January 30, at
approximately 3:30 PM AZ (2:30 PM PST) to inquire about a court ruling on the Motion to
Stay; I was advised by the clerk the court had not yet ruled. I explained the travel situation (as
stated above) to the clerk, and asked the clerk if there was an idea when the court would rule on
the Motion to Stay, given my requirement to leave the next moming, January 31, 1o travel to

Arizona for the February | status conference. 'The clerk said the McMurry had the Motion,
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knew about the Motion, but there was no indication when the court would make a ruling.
Further, McMurry was on the bench with scheduled matters for the rest of the afiernoon.

22. Atthe ivitation of the clerk, I was then telephonically transferred 1o Hipolito; I explained
the urgency of the situation as 1 had to the previous clerk, furiher stating I did not want 1o be in
transit from California to Arizona only 1o have McMurry grant the Motion to Stay, thereby
negating the reason and expense of the trip. Hipolito invited me to call back before 5:00 PM
(AZ time) for an update. At 4:37 PM AZ (3:57 PM PST) I spoke to Hipolito; the status of the
Motion had not changed, and after a brief discussion, Hipolite suggested I call in the moming
before 1 had 10 leave California, and [ agreed 1 would.

23. The next morning. January 31, at approximately 10:30 AM AZ (9:30 AM PST) before T
was ready to walk out the door 10 leave for Arizona, I called Hipolito as she had asked and | had
promised; Hipolito 10ld me McMurry still had not decided the Motion. When | 10ld Hipolito
McMumy had the motion and knew about my traveling circumstances but had not made a
decision knowing I needed to begin travel to Arizona from California that morning - and |
needed to leave presently - Hipolito asked me to please call back in one hour, and | agreed. At
11:28 AM AZ (10:28 AM PST) Hipolito personally called me and advised me MeMurry ““was
continuing the status conference to February 13.” 1 think this is a perfect example of “walling
to the last possible minute.”

24. While waiting for the court document that memorialized McMurry’s continuance as an
exhibit for the Special Action Petition, T contemplated the Petition and case. In a desire (o go
forward. I decided to not file the Petition and instead praceed with the case. (See Fxhibit I5, Dee
§3.) Tt was at that time | drafted the Request to Appear Telephonically for February 13: 1
signed it February 4 and it was personally filed by attorney service on Iebruary 6.

25. Not hearing from the court regarding my request to appear telephonicaily for February 13,
on Monday, February 12, ] called the Encanto court to see if McMurry had made a decision.

When I asked the clerk, 1 was told he had not made a decision. Again the clerk suggested 1

)




[ ]

Lad

speak 1o Hipolito and I was then telephonically transferred to her. Hipolito confirmed MeMurry
had not made a decision and I explained | was in the same situation I was two weeks apo, since
1 had to leave Wednesday morning —~ less than two days - to travel 10 Arizona. She 1old me to
“call back tomorrow™ (Tuesday).

26. The nextday, Tuesday, February 13, at approximately 11:30 AM PST (32:30 PM in AZ) 1
speke 1o the clerk abowt the request; T was told MeMurry had not made a decision. | told the
clerk Thad 1o leave to travel 10 Arizona in less than 24 hours; the clerk said McMurry was
“waiting for the Defendants’ response.”™ When I told the clerk 1 had already received the
Defendant’s response and [ live in California, the clerk said there are delavs from “the mail
roon.” When | reiterated | needed to leave California in less than 24 hours and that McMurry
had previously denied my request without benefit of the Defendants” response, the clerk told me
to call back “later in the afternoon.”™

27. Later on Tuesday, February 13, at approximately 3:00 PM PST AM (4:00 PM in AZ) |
spoke w the clerk about the request; | was told McMurnry denied my request to appear
telephonically February 15, MeMurry’s denial of my request was less than 20 hours before 1
needed to leave on February 14 for Arizona to personally appear February 13.

28. After the February I3 proceeding I spoke to the Encanto clerk Fehruary 21 to obtin the
copy McMurry was relerencing in court on February 13 regarding the “ex parte ™ issue so |
could have documentary proof of no signature on the attestation line when speaking to the
attorney service. The elerk told me McMurry was actually referencing the "FAX™ copy of the
Motion to Stay for Special Action Petition. {Actualiy this Motion was cmailed because of
previous FAX problems.) However, when | told the clerk that the email copy was enly notice
based on time constraints, the original document that was filed with the court on January 29 by
personal attorney service had the signature, and it was expressly stated in the January 23 email
the original document was being filed by expedited service. the clerk said nothing. {See Exhibit

H.)
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29. All of the conversations memorialized in this Declaration with clerks at Fncanto Justice
Court fall within the parameters of thousands of conversations | have had with clerks of any
court ~ including the California and Arizona Supreme Courts — in the vears of practicing law,
There was nothing unusual or different with the conversations [ have had with the Encanto
clerks consistent with court business,

30. Based on McMurry's inaction/actions ajone, [ had to call the coun repeatedly due to the
circumstances of travel and his decision as the controlling event of that travel. 1t is my state of
mind that the clerks understood the urgency of my calls based on the need o leave California to
travel to Arizona to personally appear in court and the reason why they told »e 1o call back for
a status update regarding rulings by McMurry.

31. I'was advised by the administrative office of the Maricopa County Justice Court that the
protocol for reassignment is that the case immediately goes to the supervising JOP as a
dismterested third party, within one (1) to two (2) days the case is reassigned to a court in close
proximity that can handle the case, and it will take a maximum of two days afier that
reassignment by the presiding JOP for the new courl to receive the assignment.

32. Upon information and belief, Keith Russell is the supervising justice of the peace for
Maricopa County Justice Court.

33. Thave had a number of privileged conversations with Arizona attorneys who appear on
matters in the justice courts in Maricopa County, including matters when MceMurry presides.
After speaking to these attomeys in conversations that are protected by the attomey-client
privilege. my state of mind is that all of MeMurry’s rulings and behavior. including February
15, are aberrant and very surprising.

34. I have handled thousands upon thousands of cases for filing, arraignment, master calendar,
pre-trial motions, staffing a trial court, and post-conviction matters representing the People of
the State of California in Los Angeles, California. | have appeared before approximately 100

different bench officers in the Superior Court of Los Angeles County on thousands of days for
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Itis a difficult thing for & person aciing in good {faith litigating claims - based on the
conduct of othars that kas damaged and vicumized that person - to be concemed about a berch
officer’s bias. Wiibout a fair and impartial legal process, there is no real - no meaningfil -
“day in count.” And, no justice. This can oniy reasonably be seid 1 edd insult 10 injuny.
However, Lynn’s decision to not file her Special Aciion Petiticn gives the court its
opportunity: Now the court will show the community - the people who cast vowes - that justice

really does mean something very iimportant. Instead of suanding in the shadow of the expressiv
b g ) I g A

oy e
i

stated concerns of the Arizona Supreme Court and the Arizona Court of Appezls about havin
case retuin to the same bench officer after remand on appezal, the court has the opportunity to
step away from that shadow. This could include a voluntary reassignment for the case. But, no
matter what, the court will demonstrate i1s position by creating its own facts. The court will
either create a record of being fair and impartial, or it wil! not. The record wiil establish what is
in the “back of (the) trial judge's mind.”

Ly has decided o not file the Special Action Peiilion, and instead procecd with the
case as it sits. Now it can never be said that Lynn did not extend in good {faith the opportunity
to this cour o show cxactly the kind of arbitrar itis. By this act aJone, Lynn gives the rule of
faw and tunkering justice 1o this court.

Arizona has begaily extablished conrt appearance by telephone.

Superior Court of Maricopa County has rendered living in another state factually meets
the standard of undue burden for a request to appear tefephonically for court proceedings (see
Exhibit B). The Anzona Court of Appeals has the statvtory provision sanctioned telephonic
appearances establishing briefing schedules, where discussions are specitic and detailed {see
ARCAP Rule 10(g) Exhibit B]. Further, Arizona allows for wimess testimony by telephone in
a court proceeding (see Arizona Rules of Probate Procedure Rule 11, Fxhibit B). Considering
the importance of live witness testimeny as it relates 10 a determination of credibibty, allowing
examnination of a witness by telephone shows Arizona relies on the benefits and reliability of

telephonic technology. Additionally, lederal courts allow zppearance by telephone, including

;
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*Early Resolution Conference
*Mediation Conference
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INSTRUCTIONS:
HOW TO FILL OUT THE “REQUEST TO APPEAR
TELEPHONICALLY FOR CONFERENCE” FORM

The court will not grant requests to appear by telephone wilh:out specific reasons, {example: residing out of
state, fraveling out of stale for employment, elc .} Supporting documzrts MUST be submitied with request
unless, your address on file with court is an out of stzte address. or both parties agree with 21¢ sign request
form.

Make your recuest as soon as possibie. pg fess than 2 weeks prior to the conference date.

Step 1: In the top lef corner of the first page fit cut the foliowing: Your name: Address. iy,
State and Zip Code; Telaphone Number, and mark the oox the! siates how you are
represented in this case.

Step 2: Only fill in YOUR name in the space that says Pelitioner (if you filed the original acron).
f the other panly filed the original action, they will be the Pefitioner. in the space that
says Respondend. fitt in the rame of thre Resgondent that ras been used throoghouw
your case. Whoever was the Respondent for the origing! action wilf be the Responden:
far any other papers related lo this case.

Step 3: Fitf in your case number where it says Case No: Your casa numbar siays the same 2ty
tirme vou file any papers in your case.

Step 4: ¥ 1 on form: if you ere the Petitioner check the box marked Petiticner. if you are lhe
Respondent check the box marked Respoadert Check the box of the conference for
which you are requesting to appear telephonically. In the spaces provided writa the
“date” & "tima" of your Corference.

Step 5: # 2 on form: Provida a trief stalemert on the following fines detalling why you are
unabie to appear in person. (You must supply documentation to suppurl your raq.es:
unless you have an out of state address on fite with the court OR :he other party agraes
AND has signed in # 4 of the request form)

Step 6: # 3 on form: A copy of this request must be mziled or delivered to the other pary a.
his/her last known address {even if that address is yours). The maiing cetficale at the
bottom of the request form MUST be completed or your request may be denied,

Step 7: # 4 on form: Check ALL boxes that apply. The parly submitting the request o apnear
by telephone MUST sign and daie. if the racuest is submitled less than 2 weeks from

the conference dale, then both parties must sign the raquesti. or the request may be
denied,

Step 8: Mailing Certificate: On the botiom of the reguest, indicate that you are miaiting or
detivering a copy lo (e other party involved in yeur case. [Jo this by (1) filing in the
date the copy will be mailed or delivered, (2; selzcting the hox imaited OR delivered by)
{making sure lo include the name of the person celivering), and (3) fling in the cther
panty’s address where {he request was =enl.
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i No later than cne busiress day afer Ting the notice of appeat in the supemor coun the appelan mast rofily svery othar pary 21 e
jori_%ons of every transarip: of sourt proceesngs et the gppeliant inlencs 1 indiude ir the recors on appeel Fany oiher pary
Ccongiders g ranscriol of agditional porions of ine procegedings 10 be nesessary. hal parly must niotify the appeliant end all ot aues
within ore business Cey of the addiicnal perions 1o be ircladed in the secore onappeal. I the appellant dediines to order 1ose
addificnal porions, thet sther pany may croer them, or may inslead recusst 20 2poropnate orosr from the susensr coun ludoe wan
entered the juagerent.

{C) The pany that orders & ranscrpt mast make paymen: rrangements with the Zoun reponien &7d Lpon feceipt of e anscnpt. musi
proveptiy Tie itwis the appeliate coun and serve olner paties Wi E copy

D) Fnecessany, & party may regquest e appeliats couito orcer exediled preparation of the recorc,

(E) ey of tanscripts, v paties may agree on a stipdatad record and submi coples of the stpuUlaled recirc 1o the appeliate codrt.

{g) Scheduting Conference. Simdtancously with Riing the copy of the notise of appazal in the appeliate coun as required by Ruie H04c)

the appelanl must file a wittzn reques? hal the eppeliale cov setan intialtelephonic schedding conference to determine & schacufe for
expedited procescings. The parlies must be prepared io address the foliowing fopics &1 tha initizl scheduling conference:

(1) Any pending deadtines thal mignt afect the schedue for briefing o disposivon of the appzal, sugh ae the deadine for prating balos
ar a publicity pamphiet, or thz date of the elaction:

(7} Any request for a count order 1o faciitaie the fimely prapaietion of the recorg on dppeall
13y Ay reguest to transier the tase to e Court of Appazle of 1o The Suprene Sour

4) The natura anc number cfiss Jas an appeal;

'35} Deanlines for submission of the pariias' brets:

i3) The format of pleadings and cocurrents that the parfies may fe on appaal, including proposed word fimis ane whethar briefs sheo
ne as prescribed by Rules °3 arg 14; and

{7y whether the court shoulo schadule oral arcument

(h} Electronic Filing and Service Requiremenl, Padties W an expodied glection appesl ane required Lo fle documens electroricaly.
as provided by Rule 4.2, uriess an exception sppiies under Rale 4.1, A party Liat serves dacumens on anotier party by mait in an
sxpedited election appeal &lst must dafiver the dotuments by eisctronic rmeans, inciuding email or facsimile, or &3 sereed w by e
parties. I ihe perty on wihorm electronic delivery is to be made does nuf ave 4088 10 ematl or wesimile, then delivery must De cune Dy
nand delivery or as e eppelisie coun ctherwise diresis.

fi) Motion for Reconsidération. A pany that seeks recorsiceration of anappelieie coun dedision i any expediled election cass unde’
this Rule must Tie a metion for recensideraion within 5 catendar cays afts :
requirements of Rule 22,

(i} Petition for Review.

{1) Petition Deadiine. To filz & patitiar for review inany expedited election case govermned by this Rale, a party must s he peflon with
the Supreme Court clerk within 10 calendar cays afier either erfry of & dedision, o endy of the final disposition by the Coun of Appeals of
a motion for reconsideraton, whichever is later. The patiioner must serve a sopy of ihe petiion ard sy epperdices on all ha
have appeared in‘the Cout of Appeals.

o -
[\

a

@
wr

=

A

appeared in the Coun of Appeals.

(3) Response Oeadline. Any party's response 10 a peiton or cress-peation for review rmust pe fied within 10 calandar days shar senvica
of the petitior or cross-petiton.

4 Form. The petton, ctoss-pedlion. and respenses nust comgly with tne fo'm. fengh, a7 contert tequire raeris proviasc by Rule 23

(5) Suppiementai Briefs, Oral Argument. Fthe Suprems Courl grams review Dut its order does aot provige for fiiing supplomanal brizfs
ar for oral argumrert, a parly may file a raquest to attow one or both of thesz within 5 selendar days after endy of the ordar.

Credits

Fomerly Rule B.1, added Sept 5, 2007, efecive Jan. 1, 2048, Rerumbered Rufs 10 znd amerced Sept. £, 2074, eflectinvg Jan
2015,

Editors’ Notes

COMMENT TO RULE 10
(1) This nile applies only Lo elecicnrelaled cases designated by statie for sxpedied congideration on apreal, such ast
arsing usder ARS § 16-351(A) (candidate nomirston patitens) ARS. § 16-202.04 {recalip ARS § 18 122 e
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dame Tabie of Conterds

Rule 11. Telephonic ar Electronic Appearances end Testimony
brizong Revised SUaMes ANNCIALE gremnasmass EEIE
Anzona Rules of Probetie Frocedure
Arizona Revised Statutes Annctated
Arizona Rules of Probatz Precedure
11. General Procedurss

178 A RS, Rules Prebzto Proc, Fale 13

i1

Rale 11. Telephonic or Electronic Appesrances and Testimony

CLErenine;

2

A, Upon iimely writien moton o on the courl's own motion, a jusicial ol cer may alow telephanic appearancs of BpREETance Ly ary
approved glectronic means durdrg any proseeding. In the event more than one caricipant has requesied lelophonc or slectroric
appearance, the first party raquesting tzisphonic appeararcs shal arange athis or rer axpense for G2 cail or confererce call unless the
sour arders alhensdse,

B. Unless a shoner tme i3 aulhorized by he judicial officer, a motion io allow wiephono estmony or argument viz telephomnic or oiner
approved elactronic means shall be filed atleast 30 days bafore the heanng, uilzes e notive seling the heanng provdes for fewar tan
30 days' notice, in which case tha request shall be fled within five days after recer® of the notice saling the headng. The maotcen shall o
served onall partes and o any person who has fileg & demand for notice ang shed be accompan d by & funm of order.

C. A party apposing a mction for ielephonic or chectronic sppearancs of ilephonic or ciechranc estimany shal e & witien responze
within five days afier servioe of the moticn.

b. Telephoric of elecironc appearances ana testimaony shal e of such quality thet the voices of all parties and counse: are awtiolz 10
each participant, the judicia ofiicer. end. whore applicanle. the cerlified repontar or elzctonc feco ding devite

Credits
Added Sept. 16, 2008, effective Jan, 1, 2003, Amendad Aug. 20, 2077 effectve jan 7 2053

Editors' Notes

COMMENT
while telephonic appaarance and testimony or argument are ercouraged as ime and costsaving metrcds of adaressing
probale matiers, & number of issues bear considerstion, First, couns droughout the state have diferen! eleghone tachnciogy
some of which s beder suiled than others for lelephonic appearances, For thal reasan, e udicial officer assigned 1o 1ne case
must approve lhe reguest in advance of the hearing.

Second, lastminde rejuests are discouraged. Judical officers may not have an opportunity ' consider 2 lasi-minue recoes:
bpecause of the pressure of other cowt busiress.

Finaily, a party shoud raref fiy consider a request o present tzlephorie test rony 0 arguments in a contesled matier. A
wilness's demeanor wiile testifying is animponant factor used by the couri o assess 2 witness™s credidiiny. A parywho offiers 2
witness by telephone may be at a disadvantage 1f the testimony is contradicled by a witness who perscrally eppears. Jucicial
oficers may reject an nnimely request if it detracts frem the court’s ebdlily io address ather matters on e coud's calencar orid o
affects the courl's abilly to judge the demeanor aof the wilnessaes in & contested mattar

178 AR 5. Rulas Prohate Proz., Rule 11, AZ ST PROB Rule 11
Cumeni with amendments raceived throagh 131/1/17
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D.C. No.
UNITED STATES OF AMERICA, 3:13-cv-00470-
Petinoner, RCJ)-VPC
V.
OPINION

UNITED STATES DISTRICT COURYT
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6 IN REUNITED STATES

Walker River Irrigation Districi (Walker River), No. 3:73-cv-
00127-RCJ-VPC (D. Nev.), a casc involving claims of the
United States and the Walker River Paiute Tribe (the Tribe)
to water rights in the Walker River basin. Andrew Guarino
and David Negri, DOJ Environment and Natural Resources
Division attorneys based in Denver, Colorade and Boise,
Idaho, respectively, appeared by telephone at one of the first
status conferences in Walker River held before Judge Jones.
Both had previously {iled notices of appearance in the case.
After Guarino and Negri introduced themselves at the status
conference, Judge Jones stated: “You folks will see in other
cases . .. that I am entering orders disapproving Washington,
D.C., counsel appearance, in parlicular in tax cases and in
some environmental cases, and Insisting upon appearance
only by the local U.S. Attomey or adjacent districts of the
U.5. Atiorney.” Judge Jones assured Guarino and Negri that
“those orders will not apply to this casc[,] at least to the
appearances so far.”

Approximately two months later, Guarino and Negri
appeared 1 person before Judge Jones. Judge Jones asked
whether Guarino and Negri had been granted pro hac vice
status, and cited Local Rule 1A 10-3. Judge Jones again
stated that he was “developing a policy” of “disallowing” or
“debarring” U.S. Attorneys from Washington, D.C. because
of concerns about their adherence to “ethical standards,” but
once again assured Guarino and Negri that he would allow
them to appear in this case.

Soon thereafter, the lead counsel for the United States,
who had handled Walker River for over a decade, filed a
notice of withdrawal stating that Guarino would replace her
as lead counsel. The local U.S. Attorney’s Office filed a
motion to allow Guarino and Negri 1o practice before the
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consolidation of justice courts with superior courts and superior courts to take over their

administration:
More significantly, the Arizona Supreme Court has ordered certain justice
courts to be dircctly administered by county superior courts. The Suprerne Court
has ordered consolidation in several instances and for a variety of reasons. The
most recent and most notable example of this was in 2002, when Chief Justice
Charles Jones transferred administrative control of all Maricopa County Justice
Courts to the Presiding Judge of the Maricopa County Superior Court. The 2002
Administrative Order came as the result of several years of corruption and
management scandals in the Maricopa County Justice Courts. Id. at 548.
(Footnotes omitted.) . . .
This transfer of administrative control did not sit well with Maricopa County JPs.
Many fought the reforms and argued that the changes left them powerless in
their own offices. . . . . Maricopa County Justice Court centralization was short
lived. In 2006, the Arizona Supreme Court began to transfer administrative
authority back to the individual justice precincts. . . . The decentralized nature
of the Arizona justice court system will likely require the state Supreme Court to
continue playing an active role in supervising the justice courts. Jd. at 549.
(Footnotes omitted.) (Emphasis added.)

McMurry was a justice of the peace (“JP”) when the Arizona Supreme Court transferred
control of the Justice Courts (2002-2006) due to “corruption and management scandals.”
McMurry’s conduct reflects that a JP thinks they should have power “in their own office.” But,
for any court - and this includes courts of limited jurisdiction like the justice courts - *power”
ultimately comes from the constitution and rule of law. The bench officer is a conduit. Our
dernocracy of constitutional principles and rule of law flows through them, and, as Justice
Kennedy recently reminded us, judges are required to “hold the balance nice, clear and true.”
[Caperton, et al. v. Massey, 129 8.Ct. 2252,2264, 556 11.S. 868 (2009), citing the language
originally found in the 1927 stare decisis case Tumey v. State of Ohio, 273 U 8. at 572: “the
requirement of due proeess of law in judicial procedure is not satisfied by the argument that
men of the highest honor and the greatest self-sacrifice could carry it on without danger of
injustice. Every procedure which would ofYer a possible temptation to the average man as a
judge to forget the burden of proof . . . or which might lead him not to hold the balance nice,
clear, and (rue . . . denies . .. due process of law.” (Emphasis added.)]

On February 15 McMurry stated “You asked for a jury trial. I’m going to do whatever
I can do to convince you that’s a bad choice.” (ER 2:54:25-2:54:31.) McMurry then
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proceeded to violate Lynn’s constitutional rights, Arizona law, and numerous Judicial Canons —
10 make his point absolutely clear. McMurry did this over Lynn’s protestations. It is clear
McMurry was delivering on his promise made at the beginning of the proceeding: McMurry
was going to do whatever he could 10 have Lynn abandon her right to a fair jury trial by a fair
and impartial arbitrar by showing Lynn she would never get one. The fact that McMurry ~
with his background, training, and experience -- would so flagrantly and pervasively engage in
sweeping misconduct establishes that his desire knows no bounds “to do whatever (he) can to
convince” Lynn to abandon her constitution right of a jury trial by showing her she will never
get one. McMurry’s position and history with the Maricopa County Justice Courts has

generated influence in every single precinct. This cannof be discounted. This must be taken

seriously.

Obstruction of justice and corrupt intent.

McMurry’s conduct on February 15 — and before February 15 - is powerful and
damaging evidence of intent 10 obstruct justice. Diserction cannot be used to stymie or thwart
constitutional rights or other law. Courts viewing McMurry's abuse of power should be
unnerved about his contempt for the rule of law. In the instance of this case, McM urry’s
misconduct goes to the core of the integrity of the judicial system.

Lynn’s constitutional rights of due process and equal protection are federal issues. (See
18 U.S. Code § 1505, §2.) Obstruction of justice law requires a state of mind: What is going
on in the person’s head - is the intent corrupt? McMurry said he would “do whatever {he)
could to convince Lynn that (a jury trial) was a bad choice” (ER 2:54:28), and advised Lynn
because she exercised her constitutional right to a jury trial “things are going to change” (ER
2:56:00). At one point after Lynn tells McMurry the jury trial will probably take more than one
day — with no request for clarification from Lynn McMurry repeatedly insists the trial will
take only one day (ER3:10:04 - 3:10:58). When Lynn reiterates her time estimate, McMurry
mockingly laughs at her. (ER3:10:04 - 3:10:18). A reasonable person would conclude

McMurry was not interested in Lynn having a fair trial; rather McM urry was interested in
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showing Lynn she would not get a fair trail. McMurry underscored his state of mind by
unequivocally stating: “OK. Stop talking. I don’t want to hear it anymore. I've set it (the jury
trial) for May 14th. I don’t care what you think. I’ve told you you’re making a mistake on this
anyway. And you didn’t hear me.” (Emphasis in original.) (ER 3:10:58-3:11 20

As stated in the Motion, the state of the record shows McMurry acted with malice (see
Page 3, lines 12-26 and Page 4, lines 1-9) and premeditated aforethought (see Page 2 lines22-
24, and page 3, lines 1-11). The record is not ambiguous and McMurry’s actions establish a
pattern of conduct. The entirely of the record is evidence that reasonably establishes
McMurry’s corrupt intent to prevent Lynn from her inviolate right to fair and impartial jury trial

which falls squarely under obstruction of justice.

McMurry’s “Transfer Request” supplanted Lynn’s right to have constitutional rights
decided on their merits adding to a pattern of refaliatory conduct,

Lynn did not have benefit of notice regarding the “transfer request” when she drafted
this Motion; she received it after the Motion was executed (see Declaration, Exhibit A, ¥ 4).
The Defendants’ Response raises this issue and Lynn addresses it now. On March 13, 2018,
McMurry had the benefit of Lynn’s Motion to Stay (filed on February 27), the Defendants’
Response, and Lynn’s Reply (mailed for filing on March 9); McMurry generated the “transfer
request” and knew Lynn was preparing to fully brief and analyze the constitutional and other
legal violations rclated to proper judicial reassignment that would include recusal and a change
of venue. McMurry knew this beeause Lynn had specifically asked for the stay of all
proceedings for thase very reasons. (See Stay, in particular the Motion, Page 1, lines 17-26,
and Page 5, lines 5-9; the Reply Page 7, lines 23-26, and Page 8, lincs 1-5). McMurry did not
issue a stay on the proceedings to preserve the status quo regarding fandamental and inviolate
constitutional rights as Lynn requested. Instead, on March 13 McMurry initiated a*transfer
request” circumventing the legal analysis regarding removal. Without that legal briefing, there

was no context for the “reassignment.”
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If done properly after the full briefing on the issues and based on the totality of the
circumstances, the “reassignment” could reasonably resulted in a different outcome. Knowing
all of the true facts and having the benefit of the record — particularly listening to the electronic
recording of the February 15 proceedings — one would reasonably expect a different outcome
since there is a reasonable belief all justice court bench personnel are tainted by McMumry*s
relationship with them and his role with the justice court (see Motion Page 15, lines 7-26, and
Page 16, lines 1-3). Instead of issuing the stay of all proceedings and preserving the status quo,
McMurry generated the “transfer request” March 13 further prejudicing Lynn. Lynn’s credible
and reasonable assertion in her Motion to Stay that “(the court’s refusal to grant this motion
can only reasonably be considered further cvidence of the court’s bias and prejudice against
Lynn and a further violation of her legal rights” gave McMurry no pause,

On February 15 after his removal McMurry engaged in action violating A.R.S. Rule
42.1(f)(1) because that action was not “temporary” and “absolutely necessary to prevent
immediate and irreparable injury, Joss, or damage from occurring. . . * However, after removal
the one thing McMurry could have done that is consistent with that test was to grant Lynn’s
request for a stay of ail proceedings preserving the status quo in order for the issues that
effected any reassignment to be fully briefed. If McMurry wanted 1o legitimately initiate the
“transfer request,” he could have done this by granting the stay, wait for all pleadings without
making a decision on the merits, and then initiated the “transfer request.” This would have
been the enly action that was the least prejudicial to Lynn and this case: It would have
preserved the status quo until the issues material and relevant to a reassi gnment of this case
could be fully briefed by both parties. McMurry did not do this. McMurry purposefully did the
most prejudicial thing by initiating a “transfer request™ knowing it would not have the benefit of
fully briefed and analyzed issues regarding reassignment that are specifically related 1o
McMurry. In doing so McMurry continues 1o try to control this case and lit; gation.

Furthermore, it adds to a pattern of retaliatory conduct against Lynn for filing a case McMurry
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did not think should proceed and for requesting her constitutional right (o a fair jury trial by a
fair and impartial arbitrar.

The “Transfer Request” is legally null 2nd veid on its face.

The “transfer request” on its face establishes it has been generated and mailed by a clerk
at the Encanto Justice Court (*Encanto™). Pursuant to the law, after bench officer removal the
case must be transferred to the presiding bench officer; everything thereafter comes from that
presiding bench officer with no more contact with the removed bench officer. The whole point
of reassignment protocol is to avoid any accusations that the biased bench officer is involved or
interfering in any way after removal, or there is any appearance of impropriety. The Encanto
clerk working directly for the removed bench officer, McMurry, sent the “Transfer Request” to
Lynn and this fact alone demonstrates continued involvement by McMurry; the clerk is an
agent/attache of McMurry and the only reasonable explanation is that the clerk acted at the
request, direction, and supervision of McMurry,

It cannot be credibly claimed that the presiding JP Keith Russcll does not have a clerk,
or access to mailing. Thus, the “transfer request” sent to Lynn by Encanto is legally null and
void on its face since the removed bench officer, McMurry, was involved in conduct that
cannot pass the legal test of being “temporary” and “absolutely necessary 10 prevent immediate
and irreparable injury, loss, or damage from occurring. . . ” [Rule 42.1(f)(1)]. And, it cannot be
credibly claimed that the presiding JP Keith Russell could not have issued and sent a minute
order/entry regarding the reassignment and then sent it to the parties. That kind of activity must
occur practically every court day at the East Mesa Justice Court.

The Superior Court of Maricopa County civil presiding judge follows an established
protocol regarding judicial reassignment. (See Exhihit A, 93.) The Superior Court of
Maricopa County civil presiding judge issues and sends a minute entry to the parlies so there is
no involvernent or taint from the removed judge. and as documentary evidence of no

impropriety or appearance of impropriety. (See Exhibit B.) In this “transfer request” from
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Encanto there is no evidence to support the indicia of reliability that Keith Russell actually did
anything himself. In other words, on the face of the document there is no way to establish that
the Encanto clerk did not complete the entire document or that Keith Russell was properly
involved in any reassignment. Nor does this “transfer request” meet the legal and substantive
test of no involvement, no taint, no impropriety, or no appearance of impropriety. For a court
system that does not allow “efiling” it is rather curious to see */s/ Keith Russell” on a
document, particularly when that form was not generated or mailed by anyone related to Keith
Russell or the East Mesa Justice Court. Anyone could have word-processed that (including
McMurry). When a document is generated and mailed by Encanto - the removed court - with
no authentication of who and how the “reassignment” was made, a legitimate and reasonable
question arises regarding the legality and propriety of a lawful reassignment.

The Superior Court of Maricopa County protocol reflects the appropriate steps required
by the law so when the civil presiding judge executes the protocol these legal questions of the
removed bench officer’s subsequent involvement do not reasonably arise. This is 2018 and
removal and reassignment law has existed for many years. There is no credible reason for the
“Transfer Request” penerated by Encanto; McMurry’s involvement after removal violates the
law. The “Request Transfer” document on its face cannot establish with absolute certainty
what really happened. McMurry was removed [rom this case on February 15. The March
“Transfer Request” showing his improper involvement is null and void as a matter of law.

All justice court precinets located at 620 West Jackson, Phoenix, Arizona, must be

removed from reassignment duc to their conflict of interest,

Arcadia Biltmore, Downtown, Encanto, South Mountain, and West McDowell precincts
are in the same courthouse, each courtroom for each respective precinct next 1o each other all in
arow. All bench officers come to work at the same building on the same floor and are in
proximity of each other. lt is reasonable to believe all other JPs interact with McMurry and al}

have a relationship with him. As supervising/presiding JP for four years, McMurry held a




LB ]

h

== N - S -

11
12
13
14
15
16
17
18
19
20
21
22

24
25
26
27

bureaucratic apex position. It is reasonable to believe there was support among the JPs for
McMurry as the supervising/presiding JP. It is reasonable to believe these JPs like, admire, and
respect McMurry, have sought advice from McMurry and received it. It is reasonable to believe
based on the aforementioned, these JPs would defend and/or excuse McMurry’s misconduct
and adopt his animus. (It serves no one to be in denial about the fact bench officers talk about
their cases with each other all the time.) Given the close proximity, all the bench officers will
most likely continue to have on-going contact and congeniality with McMurry. His cmbedded
influence, including the impact on people’s subconscious process, effecting bias and choices
cannot be underestimated.

The clerks/support staff from the different precincts share the same open-floor work
area in the courthouse; these people hear comments around them, and they talk to each other. It
is reasonable 1o believe they are familiar enough with the JP they work with that they have
casual conversations. It is reasonable to believe the clerks/support staff discuss the cases on
calendar, with each other and the JPs. McMurry has prejudiced the Encanto clerks against
Lynn with his animus and irrationality (see Motion, Page 11, line 7-18) and it is reasonable 10
believe the clerks/support staff would not question any of this, adopting his world view.

The entirety of McMurry’s misconduct and remarks made on February 15 - and make
no mistake about this, the clerk in the courtroom heard single every word — is far-reaching and
unbridled and a bell that cannot be unrung, (See Exhibit C, Lynn’s Appellate Memoranda,
Pages 9, lines 8-15, Pagel0, lines 3-5; this excerpt is included since Lynn has incorporated the
entire court record on this case in her Motion.) All the precinets located in the same courthouse
have been contaminated by McMurry: He has “poisoned the well.” Because McMurry’s lack of
restraint and violations of inviolate constitutional rights and the law has been so expansive, no
reasonable person would believe he has not - or will not ~ further voice his unbridled animus
towards the case and Lynn. “(T)he objective standards implementing the Due Process Clause

do not require proof of actual bias, . . (rather, the question is whether, "under a realistic
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appraisal of psychological tendencies and human weakness," the interest "poses such a risk of
actual bias or prejudgment that the practice must be forbidden if the guarantee of duc process is
to be adequately impiemented.” Caperton, supra at 2263. The precinets in the same courthouse
must be removed from reassignment.

Bench officers of the Justice Courts of Maricopa County must be recused,

It is fair to say McMurry has cut a large figure and cast a big shadow as a bench officer

in Maricopa County Justice Courts. He has been seated for 20 years and been the presiding JP
for the four years preceding 201 8. Incorporating all of the substantive issues previously
mentioned, it is reasonable to believe McMurry has the same kind of relationship with ali the
IPs and the judge pro temps, with the same or similar influence. The ego drives a lot of
conduct, and people want to believe they can be fair and impartial. But perfection does not
xist, and the subconscious is an unconscious driving force. Further, the bias of judges

elieving they are without bias is the most intractable bias of all. (Mediating Dangerously - The
frontiers of Conflict Resolution" by Kenneth Cloke.) No doubt, this is the underlying social
policy for the Rule 1.2's mandate to avoid the appearance of impropriety, promulgated by Tumey
in 1927: “the requirement of due process of law in judicial procedure is not satisfied by the
argument that men of the highest honor and the greatest self-sacrifice could carry it on without
danger of injustice. Every procedure which would offer a possible temptation to the average
jman as a judge to forget the burden of proof . . . or which might lead him not to hold the
balance nice, clear, and true . . . denies . . . due process of law.” Tumey, supra at 572 (Emphasis
added.)

The role of the Superior Conrt of Maricopa County regarding reassignment.

Lynn understands and appreciates judicial resources and does not want to cause undue
burden on those resources. But, Lynn rightly wants a fair trial. Lynn submits that on the totality
fof circumstances anchored 1o recusal law, Justice Court bench personnel must be removed:

“While not limited to the following circumstances, a judge’s impartiality can reasonably be
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questioned under the rule for the following reasons: 1. The judge has a personal bias or
prejudice concerning a party or a party's lawyer (Rule 2.11(A)(1), “A judge shall disqualify
fhimself or herself in any proceeding in which the judge’s impartiality might reasonably be
questioned . .. " Based on McMurry's misconduct, his tenure and role with the justice count
and all bench personnel for years, and reasonably Jooking into the heart and sou] of human
[behavior — most particularly that promulgated by the subconscious which is unknown to the
[lconscious mind - recusal of Justice Court bench officers is proper. Also, the totality of the
flcircumstances of the case meets the change of venue test under A.R.S. § 12-406 {BX1) and (3).
However, rather than sending this case to another county, the case can be sent to Superior Court
for reassignment to a impartial superior court bench officer as a temporary assignment in the

justice court jurisdiction. These assignments traditionally occur at times when it is imporiant to

reserve justice and avoid the appearance of impropriety. This is one of those times.

Public trust in the judicial system requires proper reassionment.

The Preamble of the Arizona Code of Judicial Conduct is the lodestar here:

An independent, fair, and impartial judiciary is indispensable to our system of justice.
The United States legal system is based upon the principle that an independent,
impartial, and competent judiciary, composed of men and women of integrity, will
interpret and apply the law that governs our society. Thus, the judiciary plays a central
role in preserving the principles of justice and the rule of law. Inherent in ail the rules
contained in this code are the precepts that judges, individually and collectively, must
respect and honor the judicial office as a public trust and strive to maintain and enhance
confidence in the legal system. (Emphasis added.)

Judges should maintain the dignity of judicial office at all times, and avoid both
impropriety and the appearance of impropriety in their professional and personal lives.
They should aspire at all times to conduct that ensures the greatest possible public
confidence in their independence, impartiality, integrity, and competence.

Lynn is no different from every reasonable and fair-minded citizen: Lynn wants a fair

fiury trial. Surely the reader would want the very same thing. So would fhe Defendants if they
found themse]ves in this situation. Public trust in our constitution and the judicial system
requires rigorous vigilance to due process and equal protection for all.

[[Conclusion

Based on McMurry’s misconduct and his history of relationship, influence, prejudice he

created with staff, and proximily with the other Ps at the West Jackson courthouse, all precincis
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CASE REASSIGNMENT - CIVIL PRESIDING JUDGE

This case was previously assigned to the Hororadle Lon Bustamante. A Notice of
Change of Judge has been filed by Defendant. The case was transferved to the Presiding Civit
Tudge for reassignment.

IT IS ORDERED that this case be assigned t¢ Civil Cafendar CVI02, the Honorable
Christopher Whitten, for all further proceedings. If anv objections to the Natice of Change of
Judge are filed, the noticed judge retains jurisdiction to hear and decide the objections, Any
objections must be filed and a copy delivered to the noticed judge within twenty deys of the date
of this order.

Pending. «  Plaintiff/Counter-Defeadont s September 2¢. 2014 Fartial
Moiion to Dismiss

ATTENTION: if there are any matters pending and/or previvusiy scheduled events
(oral argument, hearings, conferences, trial, etc.), counsel are directed to inunediately
contaet the newly assigned division to determine whether the new division is 2ble to
maintain the current schedule in this matier,
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ne party over another. Because Justice has context, Lynn submits this foundational framework in
support of the facts and the law of this case in the record.

B. Standard of Review: De Nove

The review of the trial court’s dismissal is de novo: “We review the dismissal of a complaint

hde novo.” Colemanv. City of Mesa, 230 Ariz. 352, 355, 17,284 P.3d 863, 866 (2012).

C. Defendants intentionally and impermissibly used their motion 1o dismiss as a
summary judgement motion.

You cannot unring a bell that has already been rung. This is disdained in a court of law,

Inadmissable evidence so taints the Jegal proceeding that its entry has been deemed reversibie error,

and the basis of a mistral. “Unringing the bell” is the analogy often used for the difficulty of
forgetting information oncc it is known. Courts in the United States have acknowledged this:

Unring the bell” is a good analogy which can save a lot of words in making the point. That
phrase originated, as far as we can find, in Sandez v. United States, 239 F.2d 239, 248 (9th
Cir.1956), and was elaborated on in Dunn v. United States, 307 F.2d 883, 886 (5th Cir.1 962), which
added other pertinent analogies. “Afier the thrust of the saber if is difficult to forget the wound,”
was another. . . United States v. Lowis (1999) 174 F.3d 881, at 885.

Defendants’ Motion to Dismiss improperly asserted numerous unverified “facts” — some
which we not true - and made conclusory statements of Jaw based on those assertions that were
outside Lynn’s First Amended Complaint, substantively, effectively, and illegally turning a motion
fto dismiss into a motion for summary judgment. The Supreme Court of Arizonain Coleman v. City
of Mesa, 230 Ariz. 352, 356, 284 P. 3d 863, 867 (2012) stated: “[Clourts look only to the pleading
itself” when adjudicating a Rule 12(b)(6) motion. Id. If “matters outside the pleading™ are
jconsidered, the motion must be treated as one for summary judgment. Ariz. R. Civ. P. 12(b)(6).

The court heard the Defendants’ “position” first—a “position” where they engaged in illegal
conduct to impermissibly influence the court — before the court either read Lynn’s pleadings or
heard Lynn’s objections at the April 13 hearing. By the time the trial court read Lynn’s First
Amended Complaint after the hearing, the damage had already been done. In essence, the

Defendants presented “new evidence” outside Lynn’s First Amended Complaint ~ unverified
P 3 P

9




10
11
12
I3
14
I5
16
17
18
19
20
21
22
23

25
26
27
28

matters, not subjected to cross examination 1o establish they are not true - in order to obtain a false
and unfair advantage in a coun of law, just like the kind of conduct Lynn complains about in her
[[First Amended Complaint. Under the theory that first impressions are the most lasting, being in a
position to object the bell was rung ajfter the bell had been rung was not going to silence all of the
sounds made by the clapper. Even the most tempered and restrained have ears.” The Defendants
jobtained the impermissible advantage they sought in violation of the law.

D. Lynn’s First Amended Complaint was legally sufficient, a motion to dismiss is pot

favored in Arizona, and Arizena law equally applies the standard of liberally allowing the

I-correction of any perceived deficiencies of a pleading.

Lynn lacks experience with filing a civil complaint. But, inartful articulation as the result

finexperience is not tantamount to invalid claims, or claims unsupported by the law. Additionally,
}[;e First Amended Complaint was Lynn’s very first attempt to state allegations to support claims
she alone had against the Defendants. Social policy and the law recognizes no one is perfect.
Made at the initial pleading stage the Defendants’ motion to dismiss is disfavored. State ex
rel. Corbin v. Pickrell, 136 Ariz. 589, 667 P.2d 1304 (1983); Mohave Disposal, Inc. v. City of
Kingman, 186 Ariz. 343, 922 P.2d 308 (1996); Veach v. City of Phoenix, 102 Ariz. 195,427 P.2d
335 (1967). In viewing a motion to dismiss, the court must only look to the pleadings itself, and
take the allegations in the complaint as true and all reasonable inferences from these allegations
must be resolved in favor of Lynn. Colemanv. City of Mesa, 230 Ariz. 352,355, 7,284 P.3d 863,
866 (2012); McDonald v. City of Prescont, 197 Ariz. 566, 5 P.3d 900 (App. 2000); Wallace v.
[[Casa.Grande Union High School Dist. No. 82, 184 Ariz. 419, 909 P.2d 486 (App. 1995). Lynn’s

First Amended Complaint was sufficient 1o survive a motion 1o dismiss at this stage of the

lingation. In the alternative, the law supports Lynn's opportunity to remedy any perceived

**[T]here is no such thing as genuine neutrality when it comes to conflict. . . . Judges
Bhave the most intractable bias of all: the bias of believing they are without bias" (emphasis
dded). "Mediating Dangerously - The Frontiers of Conflict Resolution™ by Kenneth Cloke.
ttp:/Awww markbaeresq.com/ Pasadena-Family-Law-Blog/2012/January/Judicial- Bias-A-

y ariable-That-1s-Often-Overlooke.aspx. (Viewed July 11, 2017).
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LITIGATION DATES ORDERED BY MCMURRY ON FEBRUARY 15, 2018,
AFTER HIS REMOVAL IN VIOLATION OF A.R.S. RULE 42.1(f)(1), America Bupers Life
Ins. Co. V. Superior Court 84 Ariz. 377, 329 P.2d 1100 (1958), and Hornbeck v. Lusk, 217
Ariz. 581, 177 P.3d 323(2008) IN VIOLATION OF LYNN'S RIGHT TO A FAIR TRAILL.

On February 15 McMurry was required to immediately send the case to the presiding JP
for reassignment after his removal. Instead, after his removal on February 15 and knowing
Lynn’s case involved seven (7) counts - four {(4) of which were 9-element fraud claims - and
that Lynn intended to take five (35) depositions for discovery purposes, MeMurry ordered

litigation dates that would have never allowed Lynn to have a fair trial, nor undertake lawful

discovery to secure that right. (See: McMurrv’s Order, included as Pa 3.) McMurry’s

course of conduct of open and hostile acts and his abuse of power are memorialized on
February 15 and emphasize that McMurry put his own interests ahead of the interests of justice:
1. Disclosure Information.

Even though on February 15 Lynn’s Motion to Strike the Defendants’ Answer (filed
January 24) challenging the legal sufficiency of the Defendants’ Answer was outstanding and
unresolved, over Lynn’s objection, McMurry ordered disclosure information submitted within
seven (7) days, February 23; McMurry knew at the time Lynn needed to travel back 1o her
resident state, and mailing required scveral more days. As for the information itself, (he
Defendants already had in their possession the information Lynn would provide because they
created/generated or received all of it via electronic transmission.

2. Trial.

Notwithstanding the legal sufficiency of the Defendant’s Answer was still unresolved
on February 15, McMurry initially wanted to set the trial date “on a Monday in April . . . (ER
3:06:50). This would violate the 120 day requirement imposed by JCRCP Rule 133 (a), and
Lynn objected. McMurry then set the trial for May 14 — 88 days later. As for the duration of

the jury trial, based on her experience of about 100 trials and the case was a 7-count complaint
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with four (4) counts of 9-element fraud, Lynn repeatedly told McM urry the trial would 1ake
morc than one day. McMurray Jaughingly mocked Lynn and without asking one clanfying
question about evidence ~ for example, how many witnesses Lynn intended 1o call and if the
Defendants intended to call any witnesses ~ McMurry repeatedly insisted the entire trial,
including voir dire, would take only one day.

3. Dispositive Motions,

At the sole request of the Defendants 10 order dates for dispositive motions in “mid-
March™ (ER 3:34:45), and with no input from Lynn, McMurry ordered those motions filed no
later than March 23; this was only 36 days later, and 52 days prior to the ordered trial date, May
14. However, pursuant to JCRCP Rule 129(b), a summary judgement motion must be filed no
later than 90 days prior to trial; the opposing party must be given 30 days 10 respond, and a
reply filed 15 days after the response; however, because five (5) days is added 10 each for notice
by mailing, the filing times would otherwise effectively be 35 and 20 days respectively, pulting
the reply filing date on May 17, 3 days pasl the tria] date, May 14. This time line does not
include any oral argument or notice to the parties regarding the court’s ruling on the motion.
McMurry ordering the tnal date for May 14 and dispositive motions set for no later than March
23 after his removal on February 15 violates numerous civil procedure laws, and, thus, Lynn’s
right to a fair trial. For Lynn a summary judgment motion would have to be submitted in
violation of Rule 129(b) and without discovery. (See: infra, § 4.) Pursuant to Rule JCRCP
122(c), discovery needs to be completed 30 days prior to trial — April 13 - and that date would
be 21 days after McMurry ordered dispositive motions filed no later than March 23.

4. Discovery.

Discovery must be completed 30 days prior to trial [Rule 122(c)]; in this case with a
May 14 trial date, discovery would have to be completed by April 13. Given it was February
13, completing discovery 30 days prior 1o trial dictated by Rule 122(c) would allow only 60

days 10 complete all discovery. Yet, discovery requires notice and time compliance: 40-day

2
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compliance time after notice for production of documents (Rule 125}, interrogatories (Rule
124), and admissions (Rule 126). This does not include any subsequent time needed to resolve
discovery disputes regarding those discovery methods if they should arise. Further, these
discovery tnethods time lines effect the taking of depositions, since the previously mentioned
discovery is needed for questioning in depositions; Rule 125(c) requires at least 10 day notice
for depositions, with depositions taken 30 davs after that notice. Afier the depositions, time is
required to order, secure, review, and correct transcripts. Lynn lives in another state, adding
another layer of time for mailing. Moreover, this does not include any disputes that would
otherwise arise between Lynn and the Defendants over any deposition issues. Given these
notice and eompliance requirements and the requirement imposed that all discovery must be
complete 30 days prior to the trial, it would have been virtually impossible to achieve
meaningful discovery.

5. Jury Instructions and voir dire questions,

McMurry ordered that jury instructions and voir dire questions must be submiited 30
days before trial by April 13 — 57 days later. Given the previously mentioned diseovery time
lines (sce: supra, §4), jury instruetions would have to be submitted without meaningful
diseovery completed.

6. Pretrial Motions.

Pretrial motions, for example, regarding the admissibility of evidence, are due 40 days
before trial [Rule 132(c)]; with a trial date of May 14 in this case, that date would be Apnl 4,
However, if considered a “dispositive motion” McMurry order would require that motion filed
March 23, also forcing an evidentiary motion without complete meaningful discovery.

7. The force and effect of these ilicgal orders.

Having practiced law tor 20 vears and a JP for 20 years after that, McMurry surely knew

what he was doing and all the laws he was violating. All of the litigation dates were ordered

after McMunty’s removal on February 15, and over Lynn’s protestations. (ER 3:16:38.) All of
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the dates McMurry ordered prejudiced Lynn's ability to cffcctively prepare and present her case
to a jury, which could only reasonably benefit the Defendants. However, given McMurry's
promise to “do whatever (he) could” to not have Lynn proceed with a jury trial, these dates
McMurry ordered would otherwise make a fair jury trial unobtainable, in effect McMurry
would get what he wanted: Lynn would lose the case because McMurry’s unequivocal opinion
was that the case should not be litigated. Rather, it should be dismissed. Thus, the foree and
effect of McMurry’s conduct would be to effectively overrule the Superjor Court’s reversal of
his original May 2, 2017 Order.

8. The Defendants’ participation with litigation dates.

All dates were ordered with the Defendants® participation and assent. Defendant
Wilson, an attomey handling civil litigation for over 20 years, knew and understood the law
requiring McMurry to iminediately send the case to the presiding JP after his removal. Wilson
said nothing. Wilson allowed McMurry to repeatedly violate the Jaw, knowing he was violating
the law. In fact, it was Wilson who specifically asked for a dispositive motions date affer
McMutry set the trial for May 14 (ER 3:34:34). Witha filing deadline of March 23 — 57 days
before May 14 trial date -~ Wilson knew and understood 45 days of response and reply time for
a surmmary judgment motion — plus time added for mailing — would place the ruling of the
motion after the trial date, violating the legal requirement that it must be filed no later than 90
days prior to trial (JCRCP Rule 129). Wilson would have also known there would not be
adequate time for discovery. Yet, the only reasonable explanation for Wilson's conduct is that

Wilson thought these dates benefitted the Defendants.
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give a 3-minute egg timer to the Encanto supervising clerk and tell her to terminate a call with a
litigant after 3 minutes is barmy and disturbed; the effect of that conduct is another aspect of
McMurry’s obstruction of justice.
F. The illegal “reassignment” by Encanto is null and void on its face.
The “transfer request” by McMurry from Encanto 10 Arcadia violates the law. On s face
the “transfer request™ proves that the action either was done by or involved McMurry; this is

legally impermissible. Ex. E, Page 6-7. Superior Court protocol follows the law by having the

residing judge separately reassign a casc when a judge has been removed; there is no
eassignment involvement by that removed judge. Ex. E: Page 6, lines 22-26; Lynn’s Declaration
[(Ex. A T 3); Superior Court of Arizona Maricopa County Case Reassignment (Ex. B). (Also see
Hornbeck, supra, and Rule 4 2.1{(f)(1).)

There is no plausible or reasonable way to authenticate the Encanto “transfer request”
actually involved any other precinct other than Encanto. Defendants concede Encanto made the

“reassignment” to Arcadia. Ex. D, Page 1, lines 23-24. There is no credjble evidence to support

the indicia of reliability that presiding JP Keith Russcll did anything, let alone anything himself.
Ex. E, Page 6-7. The Encanto “transfer request” cannot reasonably survive legal scrutiny; the
Encanto document is so completely su bstantively and procedurally different from the Superior
Court Reassignment document that the entire Justice court “reassignment” procedure is called
into question. Ex. E, Page 7, lines 12-19. Based on the record of the case, a reasonable person
could reasonably conclude McMurry did, directed, and/or orchestrated the “reass gnment” to the
precinct next to him just as he did with “reassigning” the case to a judge pro tem and keeping it
tin Encanto. Complete control is what drives MeMuny. [See: Scet. F, supra; Ex. C, Page 11

MceMurry provided the supervising clerk with a 3-minute egg timer and ordered her - regardless

of the issue - to terminate any call with Lynn after 3 minutes because Lynn “is wasting our

time.”]

The Encanto “transfer request” is null and void on its face. Evidence proving McMurry’s
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fcourse of conduct regarding prejudice and hostility toward Lynn and this case, and McMurry’s
willingness 1o abandon the law, professionalism, restraint, rationality, logical thinking, and make
false accusations about Lynn that McMurry knew were false at the time is memorialized in the
record and made by McMurry himsell. A reasonable person knowing the aforementioned and
reviewing the Encanto document could credibly state the “transfer request” from Encanto to
Arcadia is illegal and illegitimate.

G. McMurry’s transfer was done without the Motion for Judicial

Assignment and this alone prejudiced Lynn.
On March 13 McMurry knew and understood Lynn was preparing a Motion for Proper
Assignment/Recusal/Change of Venue. Instead of waiting for the briefing on the issues,
"McMun‘y sent the case next door 10 Arcadia. Under rule 42.1¢f)(1) McMurry should have issued
Lynn's Motion for a Stay filed February 27 (an action causing no prejudice), waited for the filing
of all briefs, and then sent the case to the presiding JI', Russell. Ex. E, Page 4, lines 11-26; Page

3; Page 6, lines 1-2. Since Lynn’s Motion challenged all justice courts for eause, Russell — also

fbeing challenged for cause — would have been required to have a non-JP decide the motion on its
fmerits, Ex. C, Page 15-16. Following this law-driven protocol guarantees the context of judicial
reassignment consistent with Lynn’s constitutional right to a fair and impartial trial.
“Reassignment” of this case by Encanto to Arcadia was legally improper, but it was also
legally improper to have occurred without the bepefit of analysis of the issues and the Jaw that

McMurry knew was on the way and would effect reassignment. Based on the totality of the

circumstances of the facts and law — including the Judicial Canon requirement of removal for

impropriety and appearance of impropriety - and all reasonable inferences from them, Lynn was
rejudiced when McMurry sent the case to Arcadia afier his removal and Arcadia decided the

matier when the Motion itself specifically challenged that precinct for cause. Ex. C, Page 15-16;

Ex. E, Page 7, lines 20-26, Page 8-9, lines 1-21. It does justice no good to conjure a post hoc
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rationalization based on speculation and bureaucratic protection. This is a case where McMurry
wanted no more scrutiny, and Arcadia (Wolcon) was happy to oblige.

H. April 18 ruling on Motion was illegal, null and void,

and evidence for justice court recusal.

Lynn’s Motion challenged all justice courts for cause, seeking their removal based on
impropriety and appearance of impropriety. This purpose was very clear. Ex. C, Page 15-16; Ex.
E. Pages 7-11. The Motion met the test of ARS § 12-409(5), and JCRCP 133(d) [Arizona
Revised Statutes § 22-204(A) and § 22-204(B)(1).] The protocol for seeking recusal or removal
for cause would be for Arcadia to send Lynn’s Motion to the presiding JP for assignment

t

determination on that challenge; then Russell would legally be required to transfer the Motion

outside of the justice court for a fair and impartial determination of Lynn’s challenge for cause
since no chalienged JP ~ including Russell ~ could make that determination. {See A.R.S. Rule
42.2.) This did not happen.

However, Russel! had actual notice of the Motion because Lynn sent him a copy and
"knew he actually received it. Ex. C, Page 17, (Also see Ex. W.) After Russell had actual notice
Lynn was challenging all justice courts, Russell did not act to ensure a fair and impartijal

adjudication of Lynn’s Motion by recalling it from Arcadia. Instead, Russell allowed Lynn’s

Motion to stay in the Arcadia precinet. It is fair and reasonable to point out Russell was

‘ ppointed JP in 2013 when McMurry was presiding JP; McMurry removed the seated JP duc to
criminal accusations, leading to Russell's assignment as JP there (See: https://azcapitoltimes.
com/mews/2013/07/15 /ex-casl~mesa-judge~is-found-guilt}’-of-shopliﬁingz‘); and, Russell became
ipresiding JP when McMurry left that post.

Wolcott, an Arcadia judge pro tem, decided Lynn’s Motion; Wolcott summarily denied
the Motion, giving no rcason. The Ruling on Motion showed the box marked “Denying said
hmoiion,” nothing elsc. Given the serious nature of fundamental constitutional rights, this box-
checking can reasonably be considered dismissive: then, the meritorious nature of the ruling

becomes suspect. Lower courts providing reasons for deeisions fosters accountability because it

17




=B B« . ¥

10
11
12
13
14
15
16
17
18
19
20
21
22

24
25

27
28

fenables reviewing courts to appraise their decisions. Giving a reasoned judgment enables any
fappellate court to review the decision and decide whether it is subject to reversible error.
Reason-giving is thus a doctrine of judicial restraint and accountability (including 1o the
general public), encourages consistency, and promotes the rule of law. James Boyd White,

What's an Opinion For?, 62 U.CHL L. REV. 1363, 1366-1368 (particularly fn 3) (1995). In

Federalist No. 78, Hamilton argued that in order “[t]o avoid an arbitrary discretion in the courts,
it is indispensable that they should be bound down by strict rules and precedents, which serve to
define and point out their duty in every particular case that comes before them.” The Federalist

0. 78, supra at 471. “Reason-giving is an efficient tool for supervision within the judicial

ierarchy.” (See Mathilde Cohen, Sincerity and Reason-Giving: When May Legal Decision
Makers Lie?, 59 DePaul L. Rev. 1091, 1143 1097 (2010).) 1t is quite remarkable and telling
within the explicit and specific context of 1his case, the importance of constitutional rights, the
requirement of transparency in government to uphold its legitimacy, and in view of the justice
lqcourts corruption and other scandals, that Wolcott gave no reason at all for his decision in a
motion challenging all justice courts for cause - or change of venue from all precincts — and
asking for a reassignment appointment from Superior Court.

For 30 years Wolcott worked for the Maricopa County Attorney's Office (“MCAQ™),
including the civil division that legally defends the justice courts. Wolcott worked at MCAO
[during the corruption, mismanagement, and other scandals that led to the Supreme Court
flordering Superior Court supervision; he continued there during the Superior Court takeover of
ﬁustice courts, the resistance to that takeover, the political push to remove the oversight, and the
lobbied removal of that oversight. Then, in 2015 Wolcott was appointed the JP for Arcadia by
fthe Maricopa County Board of Supervisors. (See: hitp:/northcentralnews.net/201 S/community/
wolcott-named-new-justice-of-the-peace/.) Wolcott knew McMurry; McMurry was presiding JP,
and Arcadia is the courtroom next to Encanto. Having practiced law for many vears, and
particularly as it relates {o justice courts, it would be unreasonable to believe Wolcott did not

know and understand the force and effect of Lynn’s challenge for cause; the challenge for
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removal of all justice courts - change of venue for cause challenging all precinets pursuant to
Rule 133(d) - would require Wolcott to send Lynn's Motion to Russell, the presiding JP. It is
equally unreasonable 1o believe Wolcott did not know the law and Justice court protocol of
sending Lynn’s Motion to Russell for assignment in the specific challenge to the “reassignment”
of Arcadia by Encanto. Not sending Lynn's Motion to Russell for either reasonably calls into
question Wocoll’s personal motivation and bias.

In reviewing the process of judges inquiring into their own motives and bias, the U S,
Supreme Court acknowledges the importance of reason-giving by a judge in discerning their bias:
“To bring coherence to the process, and to seek respect for the resulting judgment, judges ofien
jlexplain the reasons for their conclusions and rulings.” Caperton, supra at 2263. Wolcott

Lexplained nothing. Given the law, the justice court protocol, the foundational issue of a fair and

impartial trial, the specific true facts and state of the record as context in this case, Wolcott’s
Lraining and expenence as an attorney, Wolcott's employment as defense attorney for the justice
courts, his appointment as JP to Arcadia precinct in the same courthouse in the courtyroom next to
Encanto, and his tenure as JP under McMurry as presiding JP, a reasonable person would find
Wolcott’s conduct one of impropriety. Interestingly, Wolcott serves as a judge pro tem at
Arcadia now. Yet, Wolcott - not the JP — ruled on Lynn’s Motion.

L. Bias and suhconscious control,
Given human nature being what it is, and the judicial branch composed of human beings
subject to their human nature, the law is concerned with subconscious process and how it
particularly effects judicial outcomes. Over 90 years ago the U.8. Supreme Court addressed how
every procedure could offer a possible tempration resulting in a denial of due process due 1o the
inability “to hold the balance nice, clear and true.” Tumey, supra, ar 332 (1927). Over 60 years
ago Arizona Supreme Court Justice Dudley Windes stated:

Whether equity and good conscience will impel the court to relieve against a wrong is a
matter that rests within the bosoms of the judges passing upon the matter. . . .the degree
to which it operates correctly is dependent almost entirely upon that intangible thing we

19




‘faspect of judicial bias effecting due process which has led to removal of judge as a matter of
right. The Arizona Supreme Court acknowledged thoughts alone that exist at the back of a
fiudge’s mind can be the basis of bias and removal: “In the case of an appeal, reversal and a

remand for a new trial, it is always possible that the trial judge may subconsciously resent the

call sense of justice. Honk v. Karlssonn (dissenting) 80 Ariz. 30, 42, 292 P.2d 455
(1956). (Emphasis added. )

More recently Arizona courls have addressed this underlying issue of the subconscious

lawyer or defendant who got the judgment reversed. The mere possibility of such a thought

in the back of a trial judge’'s mind means that a new judge should be found.” King v,
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Superior Court, 108 Ariz. 492, 493, 502 P.2d 529, 530 (1972) (Emphasis added). Then, Smith v.
Mitcheil, 148 P.3d 1151, 214 Ariz. 78 (2006) afficmed Valenzuela v. Brown, 186 Ariz. 108, 107,

ffollowing the reversal of a grant of partial summary judgment, because "the reason for the rule

llis] avoiding the possibility of judicial bias after reversal and remand." Jd. at 108, 919 P.2d at

919 P.2d 1376, 1378 (1996) where a party was entitled to a peremptory change of judge

1379, (Emphasis added.)
Recenuy the U.S. Supreme Court in Caperton v. Massey, 129 S.Ct, 2252, 556 11.S. 868

K2009). (See: Arizona Code of Judicial Conduct, Rulel.2.)

(2009) rejected a determination of actual bias or the judge’s subjective findings of impartiality
and propriety for the constitutional rigor of due process: ‘Rather, the question is whether, "under
a realistic appraisal of psychological tendencies and human weakness,” the interest "poses
uch a risk of actual bias or prejudgment that the practice must be forbidden if the guarantee of
due process is to be adequately implemented.” (Withrow, 421 U.S., at 47, 95 S.Ct. 1456)." Id., at
2263. (Emphasis added.) Further, Caperton underscored the appearance of impropriety is as
important as impropriety itself: “Almost every State . . . has adopted the American Bar
Association's objective standard: "A judge shall avoid impropriety and the appearance of

impropriety” (citation omitted).” Caperton, et al. v. Massey, 129 §.Ct. 2252, 556 U.S. 868

20
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The Arizona Supreme Court ~ possibly in part because those sitting there have wrestled
with the exact same issue themselves — rightly acknowledged and recognized how subconscious
impulses are strong, enduring, and difficult to override, restrain, and control. That Court took a
very commanding position: The mere possibility that subconscious resentment would be in the
back of a trial judge’s mind requires a new judge. King v. Superior Court, 108 Ariz. 492, 493,
502 P.2d 529, 530 (1972). The Arizona Supreme Court anchored this subconscious resentment
FO “the lawyer or defendant who got the judgment reversed.” But as anyone who understands and

appreciates the unbridled power of the subconscious, the resentment animus is not contained to

one target. (Sce: Ex. X.) In other words, conceming judicial officers, the subconscious
resentment about being told that their “unequivocal” decision about the outcome of the case is
wrong, the subconscious resentment is fluid enough 10 resent the source of the reversal and the
reversal itself: In this regard, the subconscious resentment works not just against the litigant, but
against the ruling itself because it told the judicial officer s/he was wrong.

It is that subconscious animus and resentment that drives the effective, or constructive,
reversing of the reversal - in effect overruling the review court’s decision by deciding matters
tTand issues that {avor the initial decision - deciding matters consistent with the original
“unequivocal outcome™ ~ and work against the appellate decision, In other words, once
remanded back to the trial court, the original judicial officer can make decisions that in force and

effect overrule the review eourt and sustain the original ruling of that judicial officer; in this case,

constructively overruling the Superior Count’s appellate ruling. When prevented from presiding
over the rcmanded case in order 1o effectively overturn the appellate reversal of his original
fruling, it is not unreasonable to believe McMurry — given his significant power in justice court -
would/could use others as proxy for effectuating that outcome to make good on his promise to
“do whatever (he) could . . .”

Bias is so powerful that it resists detection and acknowledgment. The subconscious

process, which controls 95% of a person’s actions or choices, is undetectable or indiscernible to
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‘the conscious mind. (See Ex. X 92.) Judges in particular have difficulty embracing this

[Ineuroscience research because they have a tendency to believe they are not biased, or,

{altematively, they are able to “control™ their bias. But, “(j)udges have the most intractable
bias of all: the bias of believing they are without bias". "Mediating Dangerously - The

Frontiers of Conflict Resolution” by Kenneth Cloke. hitp://www markbaeresq.com/Pasadena

-Family-Law-Blog/2012/January/J udicial-Bias‘A-Va_ria.ble-That—Is-Oﬂen-Overlooke.aspx.
(Emphasis added.) This resistance is exemplified when a person exhibits bias, is recorded when
exhibiting that bias, but cannot admit the bias. (See; hitps://www.washinglonpost.com /news
‘business/wp/2018/ 05/22/i-am-not-a-racist-new-york-lawyer-apologizes- or-rant-about-spanish-s

peakers-in-viral-video/?utm_term=.fe7294c9d909.) 1t may have taken 20 years to argue the

underlying legal theories that the lasting damage of segregation constitutionally mandates

integration, but ultimately Brown v. Board of Education 347 U.S. 483 (1954) was leveraged on
recognizing, acknowledging, and understanding the link between external power, the
subconscious, and behavior: It matters what is in the hearl and mind of a person. (See: /d, at
494 ; footnote 10.)

J. The currency of relationships.
Oflen, pecuniary interest — concern with conflicts resulting from financial incentives - is

the focus of judicial removal or recusal. (See Caperton, supra at 2260.} However, under the

theory that it is not what you know but who you know - there is another type of currency: The
currency of relationships. The politics of power include vicarious, derivative, and aspirational
ower, as well as tribal, identification, and collective power. All coalesce to create an
nvironment where, like pecuniary intercsts, relationships involve value incentives. Based on the
record, no one can say with any certainty that McMurry did not have influence on the
“reassignment” and the ruling on Lynn’s Motion — or, he will not exert that power and influence

o “do whatever (he) can” in the future.
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McMurry resisted removal, and once removed, he was unable 10 relinquish custody and
control: When legally required to immediately send the case to the presiding JP, instead,
McMurry kept the case at Encanto and personally assigned a judge pro tem he had personal
affection for and with whom he had discussed the case. Then, knowing Lynn was filing a motion

to fully brief and analyze proper judicial assignment/recusal/change of venue, McMurry

urposefully “reassigned” the case to Arcadia - the next courtroom over from Encanto — prior to

¢ filing of those briefs, However, the Arcadia JP did not decide Lynn’s Motion. Instead, it was
Wolcott, an Arcadia judge pro tem, who McMurry supervised as presiding JP when Wolcott was

e Arcadia JP, and prior to that, had legally defended the Justice court as an MCOA attorney for
many years. Instead of sending Lynn’s Motion to presiding JP Russell as legally required — it
specifically challenged Arcadia and all justice courts for cause — Wolcott summarily denied it,

giving no reason. Having been provided actual notice of Lynn’s Motion and knowing the

challenge for cause included him, Russcll — who had aiso been supervised by McMurry when
McMurry was presiding JP, who was appointed JP afier McMurry removed the prior JP in tha
jprecinct, and who became presiding JP after McMurry — purposefully allowed the Motion to be
decided in Arcadia, a precinct specifically challenged for cause.

McMurry has becn a JP for 20 years. This provides him with seniority, and with this
seniority comes influence and deference. McMurry was the presiding JP for four years,
exponentially adds to that influence and deference. The other JPs voted for him - twice. Rased

fon the totality of the record -- McMuny’s disturbing and outrageous conduct and subsequent

lobvious legal violations by other JPs, including the presiding JP — a reasonable person applying
the mandate of Rule 1.2 of the Arizona Code of Judicial Conduct would want to ensure “public
confidence in the independence, integrity, and impartiality of the judiciary.” When no one can
ensure McMumry will not “do whatever (he) can” to influence the outcome of Lynn’s case, and
subconscious process drives power and the currency of relationships, all justice courts must be

removed (o ensure impropriety and the appearance of impropriety. With years of scandal, justice
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court has plenty of practice with corruption. Understandably, justice court wants no supervision
because it wants to exercise its power the way it wants. Since the Superior Court no longer
supervises justice court, review vis-a-vis this petition must be taken seriously,

K. Removal of all justices of the peace is justified.

Change of venue is warranted when factors exist that prevent a party from obtaining a fair
trial. Gencrally these factors impinging on a fair trial are external. Here they are internal. Ex. C,
Pages 15-16; Ex. E, Pages 7-10. The influences are manifest by Wolcott and Russell violating
the law when faced with Lynn’s Motion requesting removal of Justice courts for cause; Lynn's
Declaration attached as Exhibit A to the Motion (Ex. C) is legally sufficient to serve as an
wafﬁdavit when removing for cause. There can be no reasonablc explanation for their unlawful
refusal to send Lynn’s Motion to Superior Court for consideration other than they do not want its
supervision. Superior Court has general jurisdiction and its review of Lynn's Motion is proper,
as is Lynn’s request to appoint a Superior Court judicial officer to preside over the case. (See:
Arizona Constitution Article 6, Section 14; ARS §§ 12-123 and 22-201 E.) This case is entitled
itebe filed in superior court.

The right to a jury trial is not a pro forma venture. It is an inviolate constitutional right
considered sacred because it is the forum of executing due process and equal protection under the
law. When something 5o fundamental as the right to a fair trial is at stake, rigorous heightened
scrutiny is necessary. A court of limited jurisdiction is not a court of limited Jaw. The same law
promulgated in Arizona by the legislative and judicial branch utilized in superior court is the

same law requircd in justice court. A $10,000.00 case limit does not limit dues process, equal

jjprotection, and other constitutional and legal rights. A $10,000.00 case does not reccive one

percent of the law that a million dollar case does. Particularly when bias and prejudice call into
uestion substantive and foundational constitutional rights, adherence to the rule of law is the

underlying scaffolding in the constitutional requirement to “hold the balance nice, clear and

true.”
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IEncam.o’s direct “reassignment” to Arcadia violated the law, and this violation was further

The Defendants asserted Lynn “received what she wanted™ when the case was transferred
from Encanto. Ex. M, Page I, lines26-28. Bu, this is not true. Lynn does not want Arcadia, or
any court, to be a proxy for McMurry. Lynn wants a fair trial secured by the Constitution and the

Superior Court appellate decision. Lynn knows what a fait trial is. She has secured it for many

others for years. This is not what is happening in Justice Court. It would be fair to say “shake
e denial off.” But, other than the Superior Court reversing MeMurry’s ruling, the Defendants

have gotten what rhey wanted, bolstered by violations of the law. It is fair to say the Defendants
know exactly what is going on in justice court. The Supetior Court must ensure the integrity of
the judiciary and its own rulings. In order to do this, the Superior Court must remove the justice

ourts from this case, just as the Arizona Supreme Court ordered the Superior Court to supervise
justice courts to the ensure the integrity of the judiciary and the rule of law due to years of the
abuse of power.
IV.  Motion to Strike

A. Lack of jurisdiction.

Arcadia Biltmore (“Arcadia™) did not have jurisdiction to rule on Lynn’s Motion to Strike.

aggravated when Arcadia ruled on Lynn's Motion for Judicial Assignment/Recusal/

Change of Venue (“Motion™) otherwise trying 1o cement “reassignment” jurisdiction. Instead,
because Lynn’s Motion was a removal for cause (Ex. E, Page 9, lines 5-21), and specifically
states Arcadia must be removed due to their conflict of interest (Ex. E, Page 7, lines 20-26; Page
8; Page 9, lines 1-4), Arcadia was legally required to send the Motion to presiding JP Russell,
A.R.S. Rule 42.1(f)(1) only allows temporary rulings that are absolutely necessary “to prevent
immediate and irreparable injury, loss, or damage from occurring,” Arcadia’s ruling on Lynn’s
Motion is substantive and goes to the very heart of Lynn obtaining a fair and impartial jury trial

by a fair and impartial bench officer. it is not a ruling that falls within the carve-out of Rule
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1s no “equally plain, speedy, and adequate remedy by appeal.” Issues pertaining to a change of
Judge, recusal, and change of venue are not appealable orders (see A.R.S. § 12-2101), and the
Petitioner does not have “an equally plain, speedy, and adequate remedy by appeal.” Change of
judge issues must seek timely review by way of special action relief, (See Hornbeck v. Lusk,
217 Ariz. 581, 177 P.3d 323 (2008) (Court of Appeals reversing Superior Court special action
denial when after his removal justice of the peace reassigned case himself instead of
immediately sending it to the presiding judge), and Taliaferro v. Taliaferro, 186 Ariz. 221,
223,921 P.2d 21, 23 (1996).}

Further, special actions are appropriate to challenge venue rulings. [See Yarbrough v.
Montaya-Paez, 214 Ariz. 1,2, 1, 147 P.3d 755, 756 (2006) (“[bJecause an appeal cannot
adequately cure an erroneous venue ruling,” special action review of such orders is
appropriate); Dunn v.,Carruth 162 Ariz. 478, 479, 784 P.2d 684, 685-86 (1 989).] Apparently,
challenging justices of the peace for cause is otherwise considered a change of venue. [Justice
Rules of Civil Procedure (“JCRCP”) Rule 133(d).] Issues pertaining to a change of judge are
remedied prior to appeal: “Once judgment has been entered in a civil action, it is too late in the
day to be worrying about who tried the case.” Taliaferro, supra, at 223. Change of judge
issues are “cases where an appeal makes no sense, (and) we have said that a party must seek
relief by special action.” /d, at 223.

Denying a Motion to Strike is not an appealable order. Galaz v. Vinyard, 128 Ariz. 606,
608, 627 P.2d 1104, 1106 (1981). Further, review of a decision that overrules the Superior
Courl’s appellate mandate — in this case the denial of a Motion to Strike — is not an appealable
order. [See Scates v. Ariz. Corp. Comm’n, 124 Ariz. 73, 75-76, 601 P.2d 1357, 1359-60 (App.
1979); Arizona Rules of Civil Appellate Procedure (ARCAP), Rule 24(a) “The mandate is the
final order of the appellate court, which may command anather appeilate court, superior court

or agency to take further proceedings o (o enter a certain disposition of a case.”}
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The statewide importance of the constitutional right to a fair and impartial jury trial
cannot be overstated because it is specifically secured by the Arizona Constitution. “It is
axiomatie that "[a] fair trial in a fair tribunal is a basic requirement of due process." Caperton v.
Massey, 129 8. C1. 2252, 2259, 556 U.S. 868 (2006). Judicial economy is also important; there
1S no point wailing until the case is fully litigated 1o argue that what the lower court did was an

abuse of discretion when that court should be challenged by the standard of bias, impropriety

and the appearance of impropriety in the first instance. Further, the vears of corTuption,

mismanagement, and other scandals of the justice courts make judicial review even more
critical. The underlying social policy of special actions is 1o cure early and with forbearance,
and preserve appellate rulings and the rule of law with finality.

QUESTIONS PRESENTED

1. Is the “reassignment” from the Encanto Justice Court to the Arcadia Bilimore
precinet null and void because it was done in violation of the law.

2. Does the unlawful conduct of the removed justice of the peace, in conjunction with
unlawful conduct in a challenge for cause by other justices of the peace and years of previous
corruption scandals, justify the removal of all justice courts under the constitution and the
Arizona Code of Judicial Conduct test of impropriety and the appearance of impropriety.

3. Did the Arcadia Biltmore precinct have Jawful jurisdiction over the case and if it did
have Jawful jurisdiction did it abuse its discretion when it denied Lynn’s Motion to Strike the
Defendants’ Answer thereby overruling and nullifying the appellate decision by allowing every
legal theory challenging the Cornplaint the Superior Court stated was error, had already becn

decided on the merits, and had become “the law of the case.”
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STATEMENT OF THE CASE

I. Background,' With another plaintiff, Petitioner/Plaintiff Lynn Magnandonovan
(“Lynn™) filed a Complaint (Case Number CC 2016-136702RC) in Encanto Justice Court
(“Encanto”) against Defendants Stephanie Wilson (*Wilson™) and Stoops, Denious, Wilson &
Murray (“Stoops™); it was never served on the Defendants. Afier amending it on January 6,
2017, Lynn alone served the Defendants with that First Amended Complaint (“Complaint”)
alleging claims of fraud, fraudulent concealment, fraudulent misrepresentation, fraudulent
inducement, breach of oral contract, breach of written contract, and unjust enrichment.

The Defendants filed a Motion to Dismiss Lynn’s Complaint; there was a hearing on that
motion April 13, 2017. On May 2, 2017, Jusiice of the Peace (“JP”) C. Steven McMurry
(“McMurry”) issued the Order, dismissing Lynn’s Complaint. Ex. Y. On May 15,2017, Lynn
filed a timely Notice of Appeal on the court’s Order. On December 1, 2017, the Superior Court
of Maricopa County (*“Superior Court™) Case Number LC2017-000347 issued its ruling that

3 M

McMurry had erred in dismissing Lynn’s Complaint, ordered Encanto’s “judgment” reversed,
and remanded the case back to Encanto for further action consistent with the ruling. Ex A, Page
13. On December 22, 2017, the Superior Court issued a Notice of Rermand to the Justice Court.

Executed December 29, 2017, in California where Lynn resides, on J anuary 3, 2018 (the
New Year holiday in between) Lynn timely filed a Notice For New Judge pursuant to A.R.S.
Rule 42.1(e}. Encanto’s McMurry summarily denied the Notice of Change of 1 udge on January
4, 2018, by stating it was “untimely” with no other explanation. The Defendants’ Objection was
mailed January 9, 2018.

Meanwhile in Arizona, on December 29, 2017, McMurry issued a notice for the first

scheduled proceeding — “a status conference” - after the Superior Court remanded the case.

' Lynn submits this Background as an important factual predicate 10 the questions
resented and issues analyzed without every supporting document (in the record and which the

&ourt can take judicial notice) in this section as exhibits for the purpose of conservation. Lynn
ill provide them to the Court at its request. Also for conservation, Exhibit = Ex.

4




Living in California, Lynn received this Order through the USPS mail January 6, 2018, days
after the Order was dated on December 29, 2017. On January 13, 2018, Lynn executed a
Request for Telephonic Appearance (“Request™) for the February 1 status conference citing the
undue burden of traveling from her residence in another state. Without explanation, McMurry
denied Lynn’s Request January 18. The Defendants’ Objection was mailed January 22.

On January 25, Lynn executed a Motion to Stay requesting the stay of all further Jjudicial
proceedings, including the scheduled February 1 proceeding, pending the resolution of a Special
Action Petition Lynn was drafting for review of McMurry’s Order denying Lynn’s Notice of
Change of Judge. After repeated contacts with the court regarding McMurry's ruling on the stay
~ including having to push back the departure time the moming of January 31, the day Lynn
needed to leave California to travel to Arizona for the February 1 proceeding — McMurry finally
ruled January 31 and granted a 2-week continuance to February 15. Ex. C, Page 6, lines 1-4 and
Lynn’s Declaration attached (Ex, A) 4 19-23.

After February 1, while waiting for a document from Encanto, upon evaluation and
reconsideration Lynn decided to give McMurry the opportunity to show he could be fair and
impartial (Ex. B, Page 4, lines 1-17); instead of filing her special action petition, Lynn made a
Request to Appear Telephonically at the February 15 “status conference™ on F ebruary 6. Ex. B.
Notwithstanding Lynn submitting the Request with tocal, state, and federal law supporting the
request — establishing interstate travel an undue burden —~ McMurry again denied Lynn’s
Request. Although McMurry already understood the circumstances of Lynn’s travel to Arizona
from several weeks ago, McMurry waited until the afternoon of February 13 - approximately 18
hours before Lynn needed to leave for the trip — to deny her request and compel Lynn to court on
February 15 in Arizona from her resident state. Ex. C, Page S, lines 23-25 and Lynn’s
Declaration attached (Ex. A) ¥ 17.

IL. February 15 Proceeding. On February 135 Lynn appeared in person ai Encanto, as

did Defendant Wilson for herself and for Defendant Stoops, Denious, Wilson &Murray.




Nothing can replace the complete record of the proceeding (see Ex. C, Page 3, lines 13-17) and
the analysis provided in the Motion for Proper Judicial Assignment/ Recusal/Change of Venue
(“Motion”) (Ex. C), but a partia] list of highlighted conduct supported by evidence in the record
is the following: McMurry violated the law numerous times; made false allegations when he had
the relevant true facts in his possession; repeated]y interrupted Lynn while she was attempting to
factually respond to MeMurry’s erroneous allegations, some of which McMurry mischarac-
tenized as misconduct (eg., ex parte communication, improper filing of documents); spoke 10
Lynn in a disrespectful and condescending manner and tone; denigrated Lynn; laughed at Lvnn:
mocked Lynn, and mocked Lynn’s right to have a fair jury trial. Ex. C, Page 3, Iines 18-25.

The record is not ambiguous; McMurry himself made his own record admitting his
premeditation (Ex. C, Page 2, lines 23-24, Page 3, 1-11), his purpose, (/d., Page 6, lines 5-17)
his intention (/d., Page 6, lines 17-22), his disrespect for Lynn (/d., Page 6, lines 23-24, Page 7,
lines 1-1-10), and his insistenee to set dates afler he was removed from the case (/d., Page 11,
lines 19-26, Page 12, Page 13, lines 1-16). (Also see Ex. E, Page 3-4.) Further, after McMurry’s
removal trom the case on February 15, instead of immediately sending the case to the presiding

JP for reassignment, McMurry himself reassigned the case 10 an Encanto judge pro tem with

f whom he had personally discussed the case, and went on to recite his experience with and

express his admiration and affection for that bench officer. Ex. C, Page 9, Page 10, lines 1-8.
After McMurry’s removal and his subsequent reassignment to another bench officer at
Encanto, over Lynn’s objections McMurry went on 10 sct litigation dates - including a trial date
in 90 days on a 7-count case including four (4) counts related 1o fraud that require proof on nine
(9) clements - that violated the law and would have had the force and effect of denying Lynn a
fair jury trial by not allowing legally allowable discovery prior to a trial. Fx. C, Page 13, lines 1-
16; Ex. E, Page 3, lines 23-27, Page 4, lines 1-4; Exhibit J. McMurry also specificaily and
purposefully refused to set the case for mandatory mediation. Ex. C, Page 12, lines 8-25.

McMurray’s conduct on February 15 was done in the presence of the Defendants, with a
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collective legal practice of approximately 134 years (see State Bar of Arizona attorney records),
who have actual personal knowledge of the law as it relates to removal of a bench officer,
including the protocol for reassignment. Ex. H: Page 5-7; Lynn’s Declaration (Ex. A €5y
Exhibit B. Further, with no input from Lynn, Defendants sought the dispositive motions date
that violated Lynn’s discovery rights; McMurry complied. Ex.J ¥ 3.

IiI. Motion For Judicial Assignment/Recusal/Change of Venue, On February 22,
2018, Lynn executed a Motion to Stay requesting a stay of all further judicial proceedings
pending the resolution of her Motion that Lynn was preparing as a full briefing on the issues, and
to vacate all dates McMurry set for the case because they were made in violation of the law.
Exh. F. On March | Defendants mailed a Response to Lynn’s Motion to Stay (Ex. G), and on
March 9 Lynn mailed her Reply (Ex. H). Without ruling on the Motion to Stay, and with actual
knowledge Lynn was drafting her Motion to submit to the court, on March 13 McMurry
intentionally “reassigned” the case to another precinct, Arcadia Biltmore (*Arcadia™) (Ex. N
which is next to the Encanto courtroom and in the same courthouse. Without having received
McMurry’s March 13 “reassignment” mailed from Arizona on March 15 [Ex. E, Page 4, lines
l 13-14; Lynn’s Declaration (Ex. A) € 4] on March 20 Lynn executed her Motion. Ex C. The
Defendants filed their Response March 28 (Ex. D), and Lynn, now having received McMurry's
“reassignment” notice, filed her Reply on April 3 (Ex. E).

Lynn’s Motion states the uncontoverted evidence of McMurry’s conduct at the F cbruary
15, 2018 proceeding establishes obstruction of justice. Ex. E, Page 3, lines 12-27; Page 4, lines
1-10. Lynn stated that during her entire career as a prosecutor she had not witnessed in a court
of law “a judge so summarily violate constitutional rights without hesitation” nor witnessed
“such sweeping and continued disrespect of any person.” Ex. C Page 4, lines 1-9. Lynn further
states that McMurry’s course of conduct — including before and afier the February 15 proceeding
— establishes McMurry's absolute unyielding bias and prejudice towards Lynn, and due to

McMurry’s position as presiding JP for the preceding four (4) years - elected by popular vote for
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2 back-to-back 2-year terms and his authority over all other judicial officer personnel, including
the right to discipline them ~ requires the removal of all justice courts in Maricopa County. Ex.
C, Page 5, lines 8-26; Page 6-15, Page 16, lines 1-3. Ex, E, Pages 2-10).

On March 27 Arcadia ordered a “pretrial conference” for May 10. Ex. K. On April 6
Lynn filed a Motion to Vacate “Pretrial Conference” Scheduled For May 10, 2018, on ripeness
grounds based on the unresolved and pending Motion challenging all Jps, but Arcadia
specifically. Ex. L. The Defendants mailed their Response on April 16 (Ex.M ) and Lynn
mailed her Reply (by next-day service) April 21. This Motion was denied May 7 by the JP after
the pending Motion was decided by the Arcadia judge pro tem April 18. (Ex.N )

Knowing Lynn’s Motion concemed the proper judicial assignment of the case, including
removal and change of venue, Arcadia judge pro tem “DWolcott” (*Wolcott”) denied Lynn’s
Motion for Proper Assignment on April 18, 2018. Ex. Q. Wolcott gave no reason for the denijal.

On May 3 Lynn executed a Motion to Stay All Proceedings and Vacate May 10, 2018 Pretrial
Conference For Plaintiff’s Special Action Petition with Arcadia regarding the April 18 denial of
Lynn’s Motion for Judicial Assignment. Ex. P. At the scheduled May 10, 2018 proceeding
Arcadia granted Lynn’s stay for 60 days to file this Petition.

IV. Motion to Strike. On January 2, 2018, the Defendants mailed their Answer (Ex. Q)
to Lynn’s Complaint (Ex.R), and January 24 Lynn filed a Motion to Strike the Defendants®
Answer (Ex. S); Defendants mailed a Response on February 7 (Ex. T), and February 15 Lynn
filed her Reply (Ex. U). Lynn’s Motion to Strike challenged the Defendants’ Answer on good
faith grounds pursuant to 4rizona Rules of Civil Procedure Rule 8(b); requested striking a
number of Defendants® claimed affirmative defenses pursuant to res judicata, the Superior
Court’s December I, 2017 ruling that had decided those issues on their merits making it “the law
of the case”; and, requested striking other affirmative defenses that were irrelevant and
immaterial to the allegations in Lynn’s Complaint. Arcadia denied Lynn’s Motion to Strike at

the scheduled May 10, 2018 proceeding. Ex. V. Since Arcadia had Just granted Lynn’s Motion
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to Stay for the special action, Lynn advised the court she would include the denial of Lynn’s
Motion to Strike in the Special Action Petition.
ANALYSIS

This is a case where the justice court is effectively trying to overrule the Superior Court’s
previous appellate ruling by preventing Lynn from obtaining a fair and impartial trial because the
JP in the first instance did not think the matter should go forward: If you are unsuccessful in
dismissing the case altogether, make sure the plaintiff can never win. The Defendants, who
benefit from this, have participated in the endeavor. Lyvnn has tried to stop this, to no avail. The
presiding JP is implicated in the effort, as are other JPs, and within the historical context of
justice court corruption and resistance to oversight, this impropriety and the appearance of
impropriely requires removal.

1. Justice Courts and due process of law.

For over 60 years Arizona Justice Courts have been involved in scandal, corruption,
misconduct, and mismanagement that has required consolidation with or supervision by
Arizona’s Superior Courts, Ex. E, Pages 1-2. Recently Maricopa’s Justice Courts were taken
over by the Superior Court through order of the Supreme Court of Arizona, (J4.) This can only
reasonably said to have occurred in response to years of continued abandonment of the rule of
law and abuse of power by the JPs. Those very same JPs — the judicial officers engaged in the
“corruption and mismanagement scandals™ compelling the Supremc Court’s Order - objected 1o
this supervision by the Superior Court because they said it took away their power. (/d.} Clearly
the power they were concerned about having is the same power they illegally and improperly
exercised causing the corruption and mismanagement scandals requiring supervision. The
politics of power being what it is, after four (4) years the Supreme Court relented, removing
Superior Court supervision. (/d.) McMurry has been a JP since 1998, for 20 vears: he was a JP
at during this time. (/d.)

The justice courts are courts of limited jurisdiction, but they are still courts of law.




e e T~ T N N S

—
[a—

|
12

-~

13
14
15
16
17 l
18
19
20
21
22
23
24

25

26

27
28

Courts of law are bound by the rule of law and judicial officers are public servants required to be
conduits of the rule of law. The judicial branch maintains its authority through an agreement
with The People that the judicial branch will maintain and enforce the rule of law without bias
and prejudice. This agreement is found in the Arizona Constitution, which reflects the will of
The People. (See Article II, Section 2: “All political power is inherent in the people, and
governments derive their just powers from the consent of the govemed, and are established to
protect and maintain individual rights”; and, Article V1.) Over 60 years of corruption and
mismanagement requiring consolidation with and supervision by Superior Courls in Arizona
establishes an on-going breach of the agreement and public trust with The People.

I1. Constitutional due process requires judicial fairness and impartiality.

It is axiomatic that "[a] fair trial in a fair tribunal is a basic requirement of due process.
(citations omitted)” Caperton v. Massey, 129 8. Ct. 2252, 2259, 556 U.S. 868 {2006). A fair
trial is a fundamental liberty secured by the United States and Arizana Constitutions. See Ariz,
Const. art. 11, §§ 4, 24; Estelle v. Williams, 425 U S. 501, 503,96 S.Ct. 1691, 1692, 48 L.Ed.2d
126 (1976); Cox v. Louisiana, 379 U.S. 559, 562, 85 S.Ct. 476, 479-80, 13 L.Ed.2d 487 (1965);
State v. Neil, 102 Ariz. 110, 112, 425 P.2d 842, 844 (1967). Included in this right is the
guarantee that the jury determine guilt or innocence based solely on the evidence admitted at
trial. rvin v. Dowd, 366 U.S. 717, 722, 81 S.Ct. 1639, 1642, 6 L.Ed.2d 751 (1961). The courts
must never substitute “will” for “judgment,” as all branches of government answer to the
Constitution.” The Federalist No. 78, at 379 (A. Hamilion} (Clinton Rossiter ed., 1961).

II1. Obstruction of justice by Justice Court .

The Arizona Constitution guarantees a jury trial as an inviolate right. McMurry denied
Lynn this right by violating Lynn’s other legal rights that would otherwise secure that right, one
that includes that the jury trial bench officer be fair and impartial and meet the constitutional test
of “to hold the balance nice, clear and true." (Citations omitted.) Caperton, supra at 2261.

McMurry was biased and prejudiced from the beginning; when the Defendants used a “motion to

10




dismiss” as a summary judgment motion, McMurry wrongly dismissed Lynn’s Complaint. After
reversal and remand by Superior Courl, McMurry engaged in a series of actions intended 1o have
Lynn either abandon her case because she could not effectively present it, or lose the trial by
trying to present 1o a jury “a case” that McMurry prevented Lynn from effectively and properly
submitting to them. (Sect. C, infra.) The entirely of the record is evidence that reasonably
establishes McMurry’s corrupt intent to prevent Lynn from her inviolate right to fair and
impartial jury trial which falls squarely under obstruction of justice. McMurry’s conduct of
violating Lynn’s constitutional and other legal rights was constructively overruling the Superior
Court’s appellate ruling.
A. McMurry’s corrupt intent

McMurry’s conduct was premeditated, intentional, volitional, purposeful, and malicious.

McMurry's admissions cstablish his state of mind and Jeave no question about the serious naturc

of his premeditation; “| have thought about (this) a lot.” McMurry confessed his illegal conduct

[| was premeditated and made with aforethought, i.e., deliberately planned. Ex. C, Page 2, lincs

22-24, Page 3-4, Page 5, lines 1-7; Ex. E, Page 3, lines 12-27, Page 4, 1-10. This includes
McMurry contravening well-established federal, state, county, and local law to punitively
compel Lynn to travel at substantial time and expense from another state for a “status
conference” because “(he) needed 1o see (Lynn).” Ex. C Pages 35-7.

McMury’s intention was 1o “do whatever (he) could to convince (Lynn) that (a jury
! trial) was a bad choice.” Ex. E, Page 2, lines 26-27. McMurry confessed he did not want Lynn
to exercise her constitutional right to a jury trial. Since the right belonged to Lynn and not
McMurry, McMurry was intent on “doing whatever he could” to make sure Lynn would not
secure her right 1o a fair jury trial. McMurry’s illegal conduct is evidence that McMurry's
statement is not about use of discretion; McMurry’s statement is about the abuse of power,
McMurry did this because ke thought he could. McMurry’s obstruction of justice occurred

because McMurry did not fear accountability. When the very people who enforce the law
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violate the law and nothing happens, the rule of ]aw has been abandoned. This is corruption.
For any person who believes our “exceptionalism™ rests on our living constitutional democracy
anchored to the rule of law, McMurry’s premeditated corrupt intent is deadly: “America without
the rule of law is no longer America.” (See: U.S. Senator Jeff Flake, May 23, 2018, Harvard
Law School, Hitps://www.youtube.com/watch?v=yWQg-VG9Euw at 13:30)

B. On February 15 McMurry was legally required to send this case

to the presiding JP for reassignment after his removal,

The law is clear: Once & bench officer is removed the case is immediately sent to the
presiding judicial officer for reassignment. [See ARS Rule 42.1(f); Hornbeck v. Lusk, 217 Ariz.
581, 177 P.3d 323 (2008); see also, 4merica Buyers Life Ins. Co. V, Superior Court 84 Ariz.
377, 329 P.2d 1100 (1958) Supreme Court of Arizona; justice court protocol; Ex. C, Page 7,
lines 20-24, Page 8, and Page 9, lines 1-3.] The first proceeding after the Superior Court’s
remand was on February 15 in Encanto. McMurry was removed that day. Afier M cMurry’s
removal on February 15, McMurry did not immediately send the case to the presiding JP.
Rather than following long-established law, and justice court protocol ~ which McMurry knew
and understood after his position of presiding JP from 2014 to 2017 — McMurry purposefuily
kept the case in Encanto (Ex. C, Page 10, lines 9-26, Pagc 11, lines 1-6), and personally and
specifically selected a judge pro tem of his own particular choice for *reassi gnment.” Ex. C,
| Page 9, lines 4-26, Page 10, lines 1-8.

On the record that day McMurry stated he affectionately knew and specifically selected
the “reassignment” judge pro tem; McMurry had already personally spoken to him about the
case and this bench officer was prepared to admonish Lynn in front of the Jury during the trial
advising Lynn, as McMurry fancied, that she and her case was an “unmitigated disaster.” Ex. C,
Pages 9-10. Even afler McMurry’s removal based on his bias and prejudice against Lynn,

McMurry continued to exert power and control to further prejudice Lynn, her case, and her legal
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rights, including her right to a fair and impartial jury trial in his effort to effectively overturn the
reversal of his original ruling by Superior Court to dismiss Lynn’s case. /d.
C. After removal McMurry illegally and purposefully ordered litigation
dates that violated the law and prevented Lynn from obtaining a fair trial,
The Supreme Court of Arizona acknowledged over 60 vears ago that procedural rights
are directly related to and effect the constitutional and substantive right of a fair tral:

The right to a fair and impartial trial before a fair and impartial judge is a valuable
substantive right. . . Neither this court nor the superior court can by rule of procedure
deprive a party of the opportunity to exercise this right. Courts cannot enact substantive
law. A court is limited to passing rules which prescribe procedure for exercising the
right. Any rule of court that operates to lessen or eliminate the right is of no legal force. It
has even been held by the Supreme Court of the United States that under some
circumstances a procedure that had such effect offended the due process clause of the
Federal constitution. (Tumey v. State of Ohio, 273 U.S. 510, 47 S.Ct. 437,71 L.Ed. 749,
S0 A.L.R. 1243) Marsinv. Udall 78 Ariz. 309, 312,279 P.2d 721 (1955)

On February 15 McMurry was required to immediately send the case to the presiding JP
for reassignment afier his removal. Instead, afier his removal on February 15 and knowing
Lynn’s case involved seven (7) counts, four (4) of which were 9-element fraud claims and that
Lynn intended to take five (5) depositions, McMurry ordered litigation dates that would have
never allowed Lynn to have a fair trial, nor undertake lawful discovery to secure that right. Ex.
C, Page 11, lines 19-26, Page 12, lines 1-7, Page 13, lines 1-16; Exhibit . McMurry’s course of
conduct of open and hostile acts and his abuse of power are memorialized on Februvary 15 and
emphasize that McMurry put his own interests ahead of the interests of justice. Having worked
for the Arizona Court of Appeals, practiced law for 20 years, and a JP for 20 years after that,
McMury surely knew what he was doing and all the laws he was violating, and he did this over
Lynn’s protestations. (See: ER 3:16:38.)

D. McMurry’s false accusations of improper conduct,

McMurry made accusations of improper conduct by Lynn related to ex parte

communications with the court, and improper communications with the clerks. None of those

accusations were true and on February 15 McMurry had the facts in his possession when he made

13




ithose false accusations. Ex.C, Page 13, lines 17-26 and Page 14, lines 1-22; (clerks) Page 11,

lines 10-13. A judicial officer making false allegations of misconduct concemning conduct of an

officer of the court is a dire situation (even if from a different state). It is chilling 10 know
McMurry did just that while he possessed the true facts that proved those accusations false.
When Lynn attempted to explain the true facts that supported the conduct of interest, McMurry
refused to be deterred and further demeaned Lynn: “No one care about you. No one cares at all.”
"Ex. C, Page 14, lines 15-22.

The importance of this evidence is that it further establishes McMurry’s corrupt intent in

his obstruction of justice: For McMurry truth is not a defense to false accusations. This puts

cMurry outside the boundaries of rationality and is additional evidence that McMurry knows
l:: restraint when it comes to Lynn and this case. There is no reasonable expectation that
McMurry will not do “whatever he can” to stop Lynn from securin g ber constitutional rights,
floutside the Encanto precinct like he did at Encanto. If prior performance predicts future conduct,
McMurry promise to “do whatever (he) could” dovetails into the judicial concem "[w]here . . .the
judge has made a decision on the merits of the case, he has shown unequivocally what be
believes the proper outcome of the case to be . . . Valenzuela v. Brown, 186 Ariz. 105, 109, 919
P.2d 1376, 1380 (App.1996)

E. McMurry’s prejudice apainst Lynn with the Encanto clerks.

MeMurry’s irrational animus and hostility towards Lynn was directly expressed to the
M p

Encanto clerks due to his apparent sense of power that he can do and say whal he wants to others

in the judicial branch that prejudice a litigant. Ex. C 'age 11, lines 8-18. McMurry's conduct
nth the Encanto clerks is evidence that McMuny's lack of restraint knows no professional
fboundaries. Lynn’s conununication with the Encanto clerks was professional, proper, and related
fito court business concerning the case; the clerks rightly encouraged and told Lynn to make
necessary calls because McMurry did not rule on Motions related to Lynn’s travel from another

state. Ex. C, Lynn’s Declaration (Ex. A), 9 7-10, 13, 17, 20-23, 25-30, Page 11, lines 8-18.) To
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rightly acknowledged Encanto itself transferred this case. The reason the Defendants clearly
stated this unequivocal fact is because there is no credible alternative to state, Having
collectively practiced the law for approximately 134 years. the Defendants know the jaw
regarding the removal of a judicial officer and have sufficiently engaged in the protocol. Exhibit
A attached; Petition Exhibit H, Lynn's Declaration, 1 5 as Exhibit A.

Now, in an apparent stunning reversal three (3) months later, the Defendants want this
Court to believe the transfer from Encanto to Arcadia was done by the presiding JP, and is the
same legally legitimate reassignment pursuant to Arizona law. If that were the case, the
document the Detendants rely upon would not look so completely, unequivocally, and
objectively difterent. The Defendants make claims about the Encanto document (Defendants'
Response Page 2, lines 6-8; lines 19-24), but they have no credible evidence to support those
claims. There is no doubt the document is an Encanto document. There is no doubt Encanto
sent the document to the parties. The Defendants do not dispute this. This alone renders the
“reassignment” legally invalid. The removed court not only must send the case to the presiding

judictal officer immediately, but also must not have any other involvement with the case. {See

ARS. Rule 42.1(f)(1).] Once the presiding judicial officer receives the case. s/he makes the
reassignment with no further involvement with the removed court. The reason the law requircs
this protocol is to prevent the situation that occurred in this case: When the removed court’s
involvement cannot be credibly eliminated after its removal, the bias or préjudice remains. This
is not legally allowed. Thus, the impropriety of MeMurry/Encanto renders the “reassignmem” 1o
Arcadia nuli and void.

McMurry was removed on February 15, The Defendants concede McMurry was
removed from the case on February 15 because the record does not allow them to credibly claim
otherwise. Therefore, McMurry’s removal on February 13 is an uncontroverted fact. In their
Response. the Defendants state presiding JP Keith Russeli (“Russell”) “transferred” the case to

Arcadia on March 15. Detendants’ Response, Page 2. lines 3-8, This is not “immediatelv.”
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March 15 is 28 days —~ almost one (1) month — after February 15. As Lynn correctly stated in her
Petition, McMurry intentionally, and with premeditated aforethought, reassigned this case to a
judge pro tem in Encanto instead of sending it to Russell immediately. This is a violation of the
law. They do not dispute this because they cannot.

Rule 42.1 (f)(1) requires the removed judicial officer {o “proceed no further in the
action.” Instead of adhering to the rule of law, after his removal from the case McMurry
lawlessly ordered litipation dates that violated the justice court Rules, and Lynn’s constitutional
right to a fair and impartial jury trial. Exhibit B attached, and Petition, Page 13. Because the
true facts of McMurry®s outlandishly egregious illegal conduct are uncontovertable, the
Defendants concede each and every factual allegation and every reasonable inference made from
those {rue facts in Lynn’s Petition because they do not address the matter at all. The Defendants
say nothing about this in their Response. Thus, the Defendants admit all the harm Lynn faced
with McMurry®s order of litigation dates. and by doing so, admit McMurry violated Lynn’s
constitutional right to a fair and impartial trial. The Defendants are also silent on the prejudice
Lynn suffered when Arcadia improperly ruled on the challenge for cause to Arcadia specifically,
and presiding JP Russcll’s involvement in this prejudice, with Lynn’s Motion for Judicial
Assignment/Recusal/Change of Venue (“Motion for fudicial Assignment™). In this respect as
well, the Defendants concede the good cause of Lynn’s Petition.

II. It is the court’s responsibility to prove it has complied with the faw.

There is no way 1o authenticate any other ciaim about the Encamto document other than it
is a document generated by Encanto and sent by Encanto. There is no way to credibly claim or
prove from the Encanto document — the only evidence provided by the justice court - that “the
Presiding Judge, Keith E. Russell” granted any request. Defendants’ Response. Page 2. line 6
(emphasis in original). There is no way 1o credibly claim or prove from the Encanto document
that the request was actually sent 1o presiding JP Russell. There is no way to credibly claim or

prove from the Encanto document that the presiding JP Russel]l “signed™ the document. There is
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no way to credibly claim or prove Russell did anything. A reassignment document was not
generated by Russell. The Encanto document was not sent by Russell. Petition, Page 13;
Petition, Exhibit E, Pages 6-7.

The law for judicial reassignment and the proper protocol created by that law is the same
for justice court as it is superior court. In the Superior Court reassignment document (Exhibit
A), there is no credible question about the fact it was generated and sent by the presiding judge
of the Superior Court. Therein lies the difference. And, this is a difference that is a serious legal
distinction, rendering the Encanto document null and void on its face pursuant to Arizona law,
specifically Rule 42.1. This Encanto document was generated and mailed by justice court.
Instead, of complying with the law, justice court proved by the documentary evidence it alone
created it did not comply with the law.

II1. Defendants mischaracterize the Encanto document,

Three (3} months ago when they first addressed the justice court reassignment ~ March
23 in their Response to Lynn's Motion for Judicial Assignment - the Defendants conceded
Encanto transferred the case 1o Arcadia. They made absolutely no mention of presiding JP
Russell. With their personal knowledge of the law, and having exercised their own rights with a
change of judge, the Defendants know the Encante document cannat be legally valid pursuant to
Rule 42.1. Now, in their Response, the Defendants mischaracterize the Transfer Request
document (Defendants’ Response Exhibit A); on its face the document is otherwise so
completely, unequivocally, and objectively different from the Superior Court reassignment
document relying on the very same law (Exhibit A attached), that Defendants’ assertion that the
Encanto Transfer Request complies with the law they have relied on and utilized themselves is
not credible. A square peg cannot go into a round hole. no matter how hard the Defendants try
10 jam it in.
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IV. Defendants mislead the Court about Lynn’s challenge to justice court,

In their Response the Defendants completely disregard the fact that the Encanto transfer
occurred on March 13 when since February 25 (advisement in Lynn’s Motion to Stay executed
February 22) McMurry had specific knowledge about the forthcoming Motion for Judicial
Assignment, a motion that would fully brief the issues. Encanto’s illegal transfer to Arcadia
without waiting for Lynn’s Motion prejudiced Lynn: had MeMurry waited, as he had a legal duty
to do, there would be no issue about Russell's involvement at all since Lynn’s challenge for
cause was to all justice courts, including Russell.

Further, the Defendants” Response completely disregards that neither the presiding JP
Russell nor Arcadia could legally decide the reassignment — or anything else about the casc;
both were challenged for cause in Lynn's Motion for Judicial Assignment that was filed March
21. On March 21 Arcadia and Rusself had actual notice that Lynn was challenging for cause the
entire Maricopa County Justice Coun, and specifically Arcadia as a precinet in that courthouse.
Petition Lxhibit I, Pages 7-9. Lynn’s Dcclaration stating with sufficient specificity the factual
basis of the impropriety, that promulgated the appearance of impropriety of all justice courts,
supporled Lynn’s Motion for Judicial Assignment as an unequivocal challenge for cause. The
Defendants concede Lynn’s challenge for cause; they never address it, do not controvert it, and
fail to provide any legal authority that contradicts Lynn’s position, including the Motion as a
challenge for cause pursuant to ARS § 12-409(3), and JCRCP 133(d).

Even afier Encanto illegally transferred the case to Arcadia, on March 21 Arcadia had a
legal duty to immediately send the Motion 10 Presiding JP Russell based on Lynn's challenge for
cause to Arcadia. Then. upon receipt. Russell had a legal duty to immediately send the Motion
outside justice court for determination. Arizona Jaw makes it clear that a challenged judicial
officer will not determine a challenge for cause made against them. Yet, almost ane month later
~ April 18 — Arcadia did just that. Of course, no one will ever know the rationale since Arcadia

said nothing about its ruling. Since it was such an egregious violation by Arcadia and Russell, it

L]l




2

L)

wh

~ o

10
11
12
13

14

%] 3
W ]

bl
i~

is reasonable to believe impropriety goes way beyond Encanto. The fact that Russel] as
presiding JP so flagrantly violated the law is further indicia of corruption that Superior Court
supervision for four (4) years was unable to eliminate.

V. Obstruction of justice requiring removal of justice courts,

‘The Defendants do not refute in any way that McMurry obstructed justice. The glaring
and grievous true facts of obstruction of justice cstablish McMurry breathed life into his
sweeping and unequivocal promiise that he will “do whatever he could” 1o make Lynn change
her mind about her inviolate right to a fair and impartial jury trial on February 15 when, after
removed from the case, he, himself, illegally reassigned the case, and then ordered litigation
dates that violated the law to cnure Lynn would never be able to legally and properly submit her
case o the jury. McMurry’s obstruction was an effective overturning of the appellate decision,
which would lead to the same result of his May 2, 2017, dismissal of Lynn’s Complaint. The
Defendants participated in this course of events.

The Defendants fail to provide any legal authority to contradict the historical stare
decisis case law from the United States and Arizona Supreme Courts, Arizona Court of Appeals,
and the Arizona Codes of Judicial Conduet that supports the removal of the justice courts
pursuant to the constitutional principle of impropriety and the appearance of impropricty. The
Defendants do not even provide any analysis of or argument against the legal and other authority
submitted to the Court in Lynn’s Petition (approximately onc-quarter of the Petition). It is
proper and reasonable for the Court to view with prejudice a summary reductionist and distorted
dismissal of constitutional claims - as the Defendants do in their Response — when they are ones
so eritically fundamental to our constitutional demoeracy. Thus. those portions of Lynn’s
Petition stand uncontested and uncontroveted. and with that. the reasonable outcome that
MeMurry will further effectuate his promise influencing the entire justice court using his
political power Ofien we discover these machinations after the fact: The current executive

branch administration 1o “campaign”™ Justice Anthony Kennedy into retirement. and Chief
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Justice Earl Warren's influence to achieve unanimity in Brown v. Bowrd of Education, 347 U.S.
483 (1954). (Sec Lynn’s Request to File a Reply. Page 4.) Sometimes we never know. When
people lobby/campaign — or have others do it on their behalf — for their own advancement or
some desired poal or outcome, it can be invisible to the outside observer. However, it does not
mean the effort has not hit its mark. Here, though. we have evidence in real time.

Which leads to the nagging and vexing question as to why the Defendants adamantly
want to stay in a court with a bench officer who has not attended law school or practiced law but
will make legal and evidentiary rulings in a jitigation with ciaims of fraud against them
personally. Justice court is rife with a torturous history of corruption, criticized openly and
notoriously aboul incompetency loday, and a venue where attorneys never want to appear. But,
the Defendants want a justice court officer. Tt is (air and reasonable this Court consider the
Defendants’ response to the obstruction of justice. and the precinct where they want to stay.
Obstruction of justice they cannot — and do not — deny. Obstruetion where evidenee ¢stablishes
it cannot be reasonably contained outside of Encanto. The Defendants know McMurry®s power
and influence follows them, and they benefit from it. The constitution guarantces a fair and
impartial trial. The Superior Court cannot guarantee Lynn a fair and impartial trial by a justice
court bench officer. This is a prejudice so great that il requires their removal.

Vi. Integrity of Superior Court appellate ruling must be maintained.

There is no value to the rule of law if the justice court effectively overturns the Superior
Court appellate ruling. This situation brings life to the difference between de jure and de facto
law. McMurry was intently and ruthlessly motivated to derail a case he did not think should go
forward. And, afier the Superior Court decided Lynn’s case should go forward, McMurry made
his promise to do whatever he could to stop it. McMurry's premeditated corruption has been on
full display, Everv juncture after February 13 is equally corrupt becausc the vielations of law

have reinforced McMurryv's February 15 corruption. Instead of corrective action reflecting the




1~

L2

[
3=

law, every inflection point has violated the law ~ outside of Encanto, and by the presiding IP
himself. McMury’s power and influence allow his pramise 10 be executed by others.
For judicial removal, the U.S. Supreme Court used the test of “realistic appraisal of

psyvchological tendencies and human weakness” that “poses a risk” of actual bias or

prejudgment. Caperron v. Massey, 129 S.Ct. 2252, 2263, 556 U.S. 868 (2009) (emphasis added).
In King v. Superior Court, 108 Ariz. at 493, 502 P.2d at 530 (1972), the Arizona Supreme Court
detennined that when an appeal has resulted in reversal and a remand, ~it is always possible
that the trial judge may subconsciously resent the lawyer or defendant who got the judgment
reversed,” and “(1)he mere possibility of such a thought in the back of a trial judge’s mind™
means that judge should be removed. Id., at 493 (emphasis added). The Arizona Count of
Appeals decided, based on King, when “a judge has made a decision an the merits of the case, he
has shown unequivocally what he believes the proper outcome of the case to be,” and “(t)he
judgment now having been reversed, the policy reasons for (removing that judge) on remand are
all the more apparent.” Valenzuela v. Brown, 186 Ariz. 105, 109,919 P.2d 1376, 1378 (1996).
This is the law that requires removal, with no evidence of actual bias: The mere possibility -
always present — of psychological tendencies and human weakness that pose a risk of actual bias
or prejudgment. Here we have unquestionable evidence not just of bias, but obstruction of
Justice. Here there is uncontroverted evidenee of corruption. This ease reguires removal of all
justice courts.

The record in this case would make Lady Justice weep under her blindfold. The stakes
are high for our constitutional democracy, the rule of law, and the integrity of the judicial branch
itself. There is no point 10 appeal when upon remand the reversal of the lower court is
overtumed Ay the lower court. Impropriety and the appearance of impropriety that we can see,
and the constitutional guarantee of a fair and impartial jury trial mandates justice court removal.
There 1s no harm to the courts if a superior court judicial officer is reassigned this case. There is

irreparable harm to Lynn if not.
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VIIL. Delays in this case have been caused by justice court and the Defendants.

Any delays in this case have been generated by justice court and the Defendants. The
Defendants were served with Lynn's Complaint January. 2017." and instead of answering the
Complaint, they moved to dismiss it. McMurry set a hearing on the Defendants’ motion for
April 13, and dismissed Lynn’s Complaint May 2. Lynn had a legal right to appeal McMurry s
order, which she did in a timely manner. The Superior Court reversed McMurry’s order and
remanded the case to Encanto December 2017, The appeliate decision established Lynn’s
legally legitimate claim as a matter of law. The Defendants’ motion to dismiss and McMurry's
ruling were meritless. They delayed this case. Moreover. if it were not for the Defendants’
illegal conduct in the first instance, there would be no case to litigate against them.

The first proceeding on the case after remand was February 15, 2018, which put the
special action issues into motion. The Defendants did not engage in corrective action on
February 15, thereby furthering the judicial officer’s illegal conduct. On February 15, the
Defendants, having personal knowledge of removal protocol and the faw underlying it, allowed
McMurry to proceed after his removal and violate the law numerous times, even though the
Defendants as officers of the court had an affirmative duty to stop these legal violations.” The
Defendants have no standing to complain about the progress of this case when they have
provoked its duration.

VIIL. Litipation expense caused by justice court and the Defendants.

It is rather stunning and remarkable that the Defendants make the untenable claim that
Lynn is atempiing to “run up the expense” for the Defendants (Response, Page 2. lines 22-23).
Nothing could be further from the truth. Instead of filing an answer to Lynn’s Complaint and

procceding with the litigation. the Defendants filed their motion to dismiss. Although it was

" Ivis irrelevant this legal action was filed five (5) months prior 1o the Defendants being
erved: the Defendants were unaware of the Complaint and had no legal obligation until thev
here provided notice of it.

" See Arizona Rules of Professional Conduct LR 8.4 (d) and ER 8.4 ().
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their legal right to file a motion to dismiss and not an answer, not only was the motion to dismiss
meritless, the Defendants used a “motion to dismiss™ as a summary judgment maotion by staling
information as “facts” outside the complaint, some not even true. Petition Exhibit E (Exhibit C
attached). Lynn rightly appealed the meritless ruling by McMurry - just as meritless as the
Defendants’ motion. Then, because the Defendants did not take corrective action on February
15 when McMurry repeatedly violated the law after his removal — when the Defendants had the
affirmative duty 1o do so — Lynn filed this special action. Lynn’s filings are a direct result of
their conduct, and this has been an additional expense for Lynn.

The Defendants did not have to file a Response on Lynn’s appeal, or this special actjon,
The Defendants are entitled to file a Response as a matter of right, but there is no duty to do so.
When the Defendants exercise their right to file a response through a discretionary act, but have
no legal duty 1o file that response, the Defendants cannot complain about their choice,
particularly when they provoked both remedial proccdures.

Furthermore, notwithstanding the local, state, and federal law supporting Lynn’s
appearance telephonicaliy from another state on a “status conference™ or “pretrial conference,”
the Defendants objected three (3) different times in order to compe! Lynn’s personal presence in
court knowing it would result in a substantial financial burden to Lynn (approximately $1,000.00
in cost for travel and accommodations). They, themselves, have made court appearances
telephonically many times in litigation. More important, the Defendants have made the
telephonic appearance from the same city, most Likely within a 13-mile radius. Yet. the
Defendants objected every single ime o Lynn’s request o telephonically appear in court from
hundreds of miles away in a different state.

I
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presided at the trial. Someone —~ I don’t know who, or when, or how, and I don’t
care — got the case transferred to another Justice Court.3

Collateral Issue: Ex Parte Filings.

There were some collateral issues in this litigation that I wanted to resolve at
the hearing before Judge Barnes took the case over, and one of them was the
apparent ex parte filings by Ms. Magnandonovan.

I've attached the last page of a Motion Ms. Magnandonovan filed in the
Encanto Justice Court on January 26, 2018. This may have been the same page I
held up during the February 15, 2018, hearing as I was discussing the ex parte
filings, although I think there were other, similar examples as well. Notice that,
while the document is signed by Ms. Magnandonovan, the Proof of Service is
blank. This is an apparent ex parte filing. I warned her that similar filings would
be rejected in the future.

In response, Ms. Magnandonovan explained that she lived in California, that
she was using a Phoenix attorney service to file and serve her pleadings, that the
service was filing out the Proof of Service for the copy that went to the Defendant,
but not the original filed with the Court, that she understood the Court’s concern,
and that she would undertake to assure that the attorney service did the filings
properly in the future.

That resolved the issue for me. I was ready to move on (assuming it did not
recur in the future), Ms. Magnandonovan was not ready to move on, however.
She kept wanting to go back and address how I had impugned her integrity by
suggesting she had engaged in ex parte filings. I acknowledge that I cut her off
on that issue. Ialso acknowledge that I went into the hearing thinking that I
probably would have to cut her off, for her own sake. This leads logically to the
next issue.

Collateral Issue: The Long Phone Calls. and The Egg Timer.

I returned to Encanto Justice Court last week as a pro tem, and while I was
visiting I asked the civil clerks if they remembered Lynn Magnandonovan. They
groaned collectively. They then started volunteering that the calls from her came
every day, sometimes more than once a day, that every call took more than an
hour, and that mostly her purpose in the calls seemed to be to establish that the
clerk did not know how to do his or her job and that she, Magnandonovan, was
going to educate them. She also wanted to convince them, well before the
February 15 hearing, that I was a bad judge. Before the issue of the phone calls
had been brought to my attention, my Court Manager already had intervened and
directed that all this litigant’s calls should go to her. Before the hearing my
Manager told me about the interminable phone calls, that they were continuing,
and that she could handle them. She suggested, however, that Magnandonovan
should correct this practice if there was to be any hope that Magnandonovan
would be effective before a jury.

3 It may have been Encanto itself that initiated the departure of the case to another Court. At some point in
2018 the entire Encanto Justice Court had the sad duty of attending Judge Barnes’ funeral.
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I agreed with my Manager. It is a huge mistake to give a civil jury the
impression that one is wasting the jury’s time. Ms. Magnandonovan lavishly
wasted my clerks’ time. There is simply no reason why a litigant’s call to a clerk
should take more than three minutes. I invented and introduced the notion of a
three-minute egg timer in an effort to get Ms. Magnandonovan to make her
communications crisp, clean, and efficient. I did it because I wanted to improve
her chances before a jury. 1don’t think I succeeded.

Collateral Issue: My Advice Against A Jury.

My advice against a jury was based on experience.

Several years ago I had a self-represented plaintiff before me who was suing an
acquaintance because the defendant had invited the plaintiff to turn her horse
loose in the defendant’s backyard to rest after a ride, and the defendant had failed
to tell the plaintiff about a colony of Africanized bees in the backyard. The bees
had swarmed, attacked the horse, and killed it. This was the first litigant to
whom I said “you have the right to represent yourself in front of a jury, you also
have the right to conduct brain surgery upon yourself, and I regard both courses
of action to be equally imprudent”. This plaintiff disregarded my advice. She did
a credible job of establishing negligence before the jury. Then she rested. The
defendant’s attorney moved for a directed verdict on the theory that there was
not a scintilla of evidence of damages, and I was compelled to grant that motion.
My bailiff told me later that, after I had dismissed the jury and left the bench, the
plaintiff showed the bailiff a file of documents related to her damages, and asked
when she was going to be able to show them to the jury.

If that had been a bench trial, I might have asked the plaintiff if she had any
evidence of damages. Or I might have asked her if she wanted to move to reopen
her case after I had granted the Motion, but before excusing the jury. No one has
established exactly how far a judge should go to help a self-represented litigant.
This, however, is where I draw the line. I did not help this plaintiff out of a
concern that by helping I would give the jury the impression that I favored the
plaintiff,

This was the “enmitigated disaster” I had in mind when I told Ms.
Magnandonovan that “when you ask for a jury, things change; the Court cannot
help you”.

In addition, frankly I also thought it was a mistake for a California lawyer to
ask for an Arizona jury. In her somewhat excessive investigation of me, Ms.
Magnandonovan failed to discover that I was a litigator in Los Angeles for years
before I returned and became a litigator in Arizona, and that therefore I once was
a California lawyer appearing in Arizona courts. That experience has convinced
me that Arizona juries don’t really like California lawyers. I certainly didn’t
mention that to Ms. Magnandonovan. She would have misinterpreted my
intention. But it was another reason why I tried — unsuccessfully ~ to persuade
her not to request a jury.

Collateral Issue: Telephonic Appearances.




I refused permission for Ms. Magnandonovan to attend the February 15, 2018,
status conference telephonically. I wanted to try to dissuade her at the
conference from insisting upon a jury. I also wanted to persuade her to stop
being so verbose and repetitive in her communications, especially if she was
going to continue to insist upon a jury. Ithought I could be more effective if she
was there in person in front of me. I told her that Judge Barnes would probably
let her attend any future hearings telephonically.

It is not an abuse of discretion for a judge to require a party who chose to file
in a particular court to attend in person an important hearing in that court.

Collateral Issue: The Length of the Trial.

When I conduct a civil pretrial conference for a bench trial, I ask the litigants

~ for an estimate of the trial length. Two hours, 1 suggest. Perhaps three hours.
“But don't tell me the trial will take eight hours,” I say. “It certainly won’t. This is
by definition a claim of less than $10,000, and it certainly won't take an entire
day to get to the bottom of it”.

A jury trial can take longer, both because of the time required to pick a jury
and for other reasons. Yet in my more than twenty years in Justice Court, I have
never known a trial to go more than two days. I would assume that, if any Justice
Court trial went for more than three days, then the judge conducting the trial was
incompetent.

So when Ms. Magnandonovan insisted that her trial would require at least five
days, I probably smiled involuntarily. I probably was reminded at that point of
the staffs’ remarks that Ms. Magnandonovan clearly knew more about their jobs
than they did. Then I promised her that the trial would not take that long. I
made the promise because I knew Bernard Barnes was very competent.

Mocking.

I never meant to mock Ms. Magnandonovan. I suspect, however, that she may
have reasonably concluded that I was mocking her. Let me explain.

I was raised in Casa Grande, Arizona. Exposure to sunshine as a child made
me sick. I spent most of my early life indoors, reading. I read Cervantes and
Goethe in the original languages; I attempted the same with Moliere. I am
bookish and awkward.

When I was about thirty, a friend pulled me aside and asked me if I knew that I
showed up to people as arrogant. I was shocked. I had no idea. Nothing like
arrogance was actually going on within me. However, the mannerisms I
developed to compensate for my bookish awkwardness, it seems, are often
interpreted as arrogance by people who don’t know me very well, 1 cannot alter
my ingrained mannerisms. I can only apologize for their impact. Since the friend
brought this to my awareness, I have had to make that apology to strangers many
times.

I am sorry that I appeared arrogant to Ms. Magnandonovan. I certainly did
not intend to mock her.



Prejudice.

I don’t know if Ms. Magnandonovan’s suit had merit or not. I had decided she
was a high maintenance litigant. Nevertheless, I still wanted her to have a fair
trial. What I did, however misguided my actions might have been, was intended
to maximize the chances that she would have a fair trial.

Mz

C. Steven McMurry ;






State of Arizona

COMMISSION ON JUDICIAL CONDUCT

Disposition of Complaint 19-176

Judge: C. Steven McMurry

Complainant: Lynn Magnandonovan

ORDER

The Complainant alleges a justice of the peace (now retired) violated Rules 1.1,
1.2, 2.2, 2.3, 2.5, 2.6, and 2.8 of the Code of Judicial Conduct in a civil proceeding.

Judge McMurry presided over a civil case, in which Lynn Magnandonovan was
the plaintiff. Judge McMurry granted the defendants’ motion to dismiss, but the
ruling was overturned on appeal. On remand to the trial court, Judge McMurry
reassigned the matter to a pro tem judge, but presided over a status conference on
February 15, 2018, because the pro tem judge was unavailable. At the status
conference, Judge McMurry spoke to Ms. Magnandonovan in a condescending and
mocking tone, and he took on the role of an advocate, adamantly attempting to
dissuade Ms. Magnandonovan from exercising her right to a jury trial. The
Commission noted several examples of improper comments made by Judge McMurry,
including, but not limited to:

e I'm going to do whatever I can to convince you that that’s [a jury trial]
is a bad choice. But I don’t think I'm going to be successful. I think
you're going to insist upon it, and you are. And you have the right.
You certainly have the right. But I'll tell you the only time I've seen
someone in your position take a case to a jury trial, it was an
unmitigated disaster. And I warned the plaintiff. But yeah, you
have the right to do it, but you have the same right to perform brain
surgery on yourself. And I think they’re both equally imprudent.

e Stop calling my staff and talking to them extensively. You're using
too much of their time. I've actually told — gotten — bought for [S.H.]
a three minute egg timer. And I've told her, if you call, flip over the
egg timer. After three minutes, hang up the phone. If you can’t ask
your question in three minutes, you're wasting our time.

e [Judge McMurry laughing] You're telling me how long a trial is going
to take? You've not done any civil litigation in this court . . . Alright,
stop talking! I don’t want to hear it anymore. . . . I don’t care what



you think. I've told you you’re making a mistake on this and you
didn’t hear me.

e And don’t complain to us that it’s inconvenient for you to come from
California. You are burning through the time of forty Arizona
citizens, at least. Plus, huge amounts of money, Arizona taxpayer
money to produce this trial. Stop telling me it’s inconvenient and
expensive for you to come from California. Nobody cares. Nobody
cares at all.

e You are a high maintenance litigant! And I'm simply telling you

that’s over. And this is the way 1t works.

In his response to the complaint, Judge McMurry admitted that he convened
the status conference intending to attempt to dissuade Ms. Magnandonovan from
pursuing a jury trial. He stated he never intended to mock Ms. Magnandonovan, but
he believed his “bookish and awkward” mannerisms could cause someone to
reasonably conclude he was mocking her and appear arrogant.

The Commission found that Judge McMurry’s conduct, as described above,
violated the following Code provisions:

Rule 1.2, which states, “a judge shall act at all times in a manner that promotes
public confidence in the independence, integrity, and impartiality of the judiciary,
and shall avoid impropriety and the appearance of impropriety.”

Rule 2.2, which states, “a judge shall uphold and apply the law, and shall
perform all duties of judicial office fairly and impartially.”

Rule 2.3(A), which states, “a judge shall perform the duties of judicial office,
including administrative duties, without bias or prejudice.”

Rule 2.8(B), which states, “a judge shall be patient, dignified, and courteous to
litigants, jurors, witnesses, lawyers, court staff, court officials, and others with whom

»

the judge deals in an official capacity . . . .

The Commission was troubled by the fact that Judge McMurry had a prior
reprimand for a demeanor-related matter in 2010, but it considered the remoteness
of that prior discipline, and Judge McMurry’s retirement from being a full-time
justice of the peace in 2018, in considering an appropriate sanction in this case.

Accordingly, retired Justice of the Peace C. Steven McMurry is hereby publicly
reprimanded for his conduct as described above and pursuant to Commission Rule
17(a). The record in this case, consisting of the complaint, the judge’s response, and
this order shall be made public as required by Commission Rule 9(a).



The Complainant had requested a copy of the judge’s response. In light of the
fact that the judge’s response will be made public as a result of the reprimand, the
Commission deems that request moot.

Commission members Roger D. Barton and Colleen E. Concannon did not
participate in the consideration of this matter.

Dated: September 23, 2019
FOR THE COMMISSION

/s/ Louis Frank Dominguez
Hon. Louis Frank Dominguez
Commission Chair

Copies of this order were distributed to all
appropriate persons on September 23, 2019.





